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HISTORY  hND  FUFa-u3i.  OF  REPORT 


In   July  1^71   the  Governor's   CrLiie   Control    CoTjnission  ajrproved  a  grant    from 
the   I.,aw  Enforcement   Assistance   Adni  nistr'ition   funis   to   conduct   a  study  of 
the  Montana   County  Attorney  System. 

Tne   purpose  of  the   study  has  been  to  obtain   a  profile  of  the  Montana   County 
Attorneys,    compare  the   study  with  others   conducted  throughout  the  nation 
and   analyze   how  various   attempts   to  upgrade   and   rrofessionalize  prosecutions 
could  be  utilized   in  Montana, 

The   study  attempts   to   point   out  the   strong;   as  well  as   the  weak   points   in 
Mont-ina's   prosecution    system   and   suggest   alternatives. 

The   report,  will   be   presented   to  the   Constit',;t  ional    Convention    for  their 
consideration . 
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MONTANA  CONSTITUTION  AND  STATUTES 


The  office  of  County  Attorney  is  mentioned  twice  in  the  Montana  Constitution. 
Article  VIII,  Sec.  19,  provides  that  a  County  Attorney  must  be  elected  in  each 
County  of  the  State  for  a  four-year  term^;  that  a  County  Attorney  must  be  over 
21,  and,  except  for  age,  have  the  same  qualifications  as  a  district  judge  (i.e. 
a  citizen  of  the  United  States,  admitted  to  practice  law  in  the  Montana  Supreme 
Court  and  a  resident  of  the  State  for  at  least  a  year  preceding  his  election. 
He  need  not  be  a  resident  of  the  county  for  which  he  is  elected,  but  must  reside 
in  the  county  for  which  elected  during  his  term  of  office).  Sec.  19  also  provides 
that  the  County  Attorney's  salary  and  duties  must  be  determined  by  the  Legislature 
and  that  one-half  of  the  salary  is  to  be  paid  by  the  state  and  the  other  one-half 
by  the  county. 

Article  VIII,  Sec.  3h,   provides  for  filling  vacancies  in  the  office  of  County 
Attorney  by  acpointment  by  the  Board  of  County  Commissioners.  The  words  "County 
Attorney"  appear  in  over  195  sections  of  the  1947  Revised  Codes  of  Montana, 
excluding  title  75. 

Section  16-3101,  R.C.M.  I9/4.7,  purports  to  set  forth  the  duties  of  the  County 
Attorney: 

The  county  attorney  is  the  public  prosecutor,  and  must: 

1.  Attend  the  district  court  and  conduct,  on  behalf  of  the  state, 
all  prosecutions  for  public  offenses  and  represent  the  state  in 
all  matters  and  proceedings  to  which  it  is  a  party,  or  in  which 
it  may  be  beneficially  interested,  at  all  times  and  in  all  places 
within  the  limits  of  his  coiinty; 

2.  Institute  proceedings  before  magistrates  for  the  arrest  of 
persons  charged  with  or  reasonably  suspected  of  public  offenses, 
when  he  has  information  that  such  offenses  have  been  committed, 
and  for  that  purpose,  whenever  not  otherwise  officially  engaged, 
must  attend  upon  the  magistrate  in  cases  of  arrest,  and  attend 
before  and  give  advice  to  the  grand  jury,  whenever  cases  are 
presented  to  them  for  their  consideration; 

3.  Draw  all  indictments  and  informations,  defend  all  suits  brought 
against  the  state  or  his  coimty,  prosecute  all  recognizances 
forfeited  in  the  courts  of  record,  and  all  actions  for  the 
recovery  of  debts,  fines,  penalties,  and  forfeitures  accruing 
to  the  state  or  his  county; 


^  The  tern  was  increased  from  2  to  4  years  by  a  1962  amendment  to  the  Constitution. 

^  A  computer  search  of  the  Montana  Codes  was  made  during  1971  for  all  references 
to  the  words  "County  Attorney."  This  did  not  include  the  1971  Session  Laws. 
At  this  writing  (Januarj'  1972)  the  1971  Laws  had  still  not  been  put  on  the 
computer.   Title  75,  ("School  Laws)  was  recodified  during  the  1971  Legislative 
session  so  none  of  tl-.is  title  was  included  in  the  search. 
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4*  Deliver  receipts  for  money  or  property  received  in  his  official 
capacity,  and  file  duplicates  thereof  with  the  county  treasurer; 

5.  On  the  first  Monday  of  January,  April.  July,  and  October,  in  each 
year,  file  with  the  county  clerk  an  account,  verified  by  his  oath, 
of  all  moneys  received  by  him  in  his  official  capacity  during  the 
preceding  three  months,  and  at  the  same  time  pay  it  over  to  the 
county  treasurer; 

6.  Give  when  required,  and  without  fee,  his  opinion  in  writing  to  the 
county,  district,  and  township  officers,  on  matters  relating  to  the 
duties  of  their  respective  offices; 

7.  Act  as  counsel,  without  fee,  for  fire  districts  in  unincorporated 
territories,  to^/ms  or  villages  within  his  county; 

8.  Keep  a  register  of  all  official  business,  in  which  must  be  entered 
a  note  of  every  action,  whether  criminal  or  civil,  prosecuted 
officially,  and  of  the  proceedings  therein; 

9.  When  ordered  or  directed  by  the  attorney  general  so  to  do,  to 
promptly  institute  and  diligently  prosecute  in  the  proper  court, 
and  in  the  name  of  the  State  of  Montana,  any  criminal  or  civil 
action  or  special  proceeding,  it  being  hereby  declared  that  the 
supervisory  powers  grajited  to  the  attorney  general  by  section 
82-/4.01(5),  include  the  po'^rer  to  order  and  direct  said  county 
attorneys  in  all  matters  pertaining  to  the  duties  of  their  office. 

In  reality  the  duties  are  scattered  throughout  the  Codes  and  are  added  to  each 
session.   The  following  are  but  a  few  examples  of  the  myriad  duties  assigned 
by  the  legislature  to  a  County  Attorney  of  Montana.  Under  Montana  law  he  must; 

1.  Institute  actions  against  any  air  carrier  reported  to  be  in  violation 
of  a  rule  of  the  Aeronautics  Commission  ''Section  1-323(15).  R.C.M. 
1^^7). 

2.  Represent  the  Department  of  Agriculture  in  actions  against  Sureties 
on  warehouse  bonds  (j-22'^) - 

3.  Approve  the  form  of  bonds  for  all  co'onty  officers  (6-208). 

U,      File  complaints  to  recover  fines  against  any  common  carrier  who 
fails  to  depart  within  10  minutes  after  the  official  time  schedule 
r8-703). 

5.  Act  as  legal  advisor,  without  charge,  to  all  officers  of  Cemetery 
Associations  and  prepare  and  prf^sent  any  and  all  reports  required 
to  be  made  by  the  officers  (Q-II6). 

6.  r,xamine  abstracts  of  title  for  platted  land  outside  cities  (11-607). 

7.  Initiate  proceedings  to  collect  charges  for  medical  services  rendered 
county  prisoners  when  prisoner  is  financially  able  to  pay  (16-2818), 
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8.  Recover  fines  of  $100  from  any  county  officer  failing  to  keep  posted 
a  "plain  and  legible  statement"  of  the    fees  allowed  the  officer  by 
law   (25-212). 

9.  Tiy  contested  insanity  orders    (38-213)* 

10,  Pix)secute  violations  of  the  wage  laws   (i+1-1315). 

11,  Assist  in  investigations  of  substandard  petroleiom  products   (60-20i+). 

12.  Institute  injunction  proceedings   against  unlawful  practice  of 
cosmetology  (66-81?) . 

13.  Prosecute  for  drilling  water  wells  without  a  license   (66-26I3) . 

1/f.     Collect  a  $50  fine  from  any  person  conveying  real  estate  under  a 

name  that  has  been  changed  since  the  real  estate  was  acquired   (67-I6O6), 

15.  Prosecute  for  violation  of  the   laws  relating  to  temporary  floors 
and  scaffolds    (6q-lZ^05). 

16.  Represent  any  person  claiming  the  right  to  be  rehired  after  military 
service   (77-6oi). 

17.  Upon  request   represent  the   state  in  all  state  land  matters  arising 
in  his  coimty  (foreclosure,    collections,   trespass,   etc.). 

18.  Prosecute   for  violations  of  state  or  federal   forest  laws.      This 
includes  amy  able-bodied  citizen  who  refuses  to  assist  in  putting 
out  fires  upon  call  of  a  fire  warden.     Failure  of  the   County 
Attorney  to  prosecute  is  a  misdemeanor  and  upon  conviction  his 
office  is  vacated  I      (81-1/J.3) 

19.  Take  necessary  steps  to  abate  danger  of  insecure  dams   and   dikes 
(89-702) . 

20.  Prosecute  ouster  proceedings  against  irrigation  district  commissioners 
(89-a07). 

21.  Upon  request,   conduct  all  eminent  domain  proceedings  for  the  Highway 
Departme  nt    ( 3  2-3  P04 ) . 

Of  course  the  various  duties  found  throughout  the  Codes  are   in  addition  to  the 
County  Attorney's  more  common  and  time-consuming  duties  of  acting  as  legal 
advisor  to  the  Board  of  County  Commissioners  and  handling  criminal  cases 
(including   juvenile  proceedings). 
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COUNTY  ATTOK\.tY  QUESTIONNAIRE 

In  September  1971  a  questionnaire    (appendix  A)   was   submitted  to  the   56  County 
Attorneys.      Forty-six  responded. 

The   following  are   the   results  of  the  survey: 

Question  ^1 

In  Montana  the   county  populations   range   from  a  low  of  675    (where   there 
is  no   resident  County  Attorney)   to  a  high  of  87,367. 

The    5  largest   counties   in  Montana  have  populations   of  87,367;   81,804} 
58,263;   41,^81;    3<5,460  and   33,    281   respectively. 

The    5  smallest  have  populations  of  675;   °31;   1,069;   1,465  and  1,752. 
(Hov/ever,    it  should  be  noted  that  not   all  of  the   largest  nor  all  of 
the   smallest  counties   answered  the   questionnaire.) 

Question   ^2 

In  ansv;er  to  the  question,    "How  long  have  you  been  County  Attorney?" 
there  were  two   responses   of  26  years   followed  by  one  of  18   and  two  of 
17  years.      Sixteen  of  those   responding   had  been   County  Attorney  for 
more  than  10  years.      The   "average"  was   7  years.      There  were  11   County 
Attorneys  who  had  been   in  office  one  year  or  less.      Hov/ever,    six  of 
these  had  previously  been   deputy  county  attorneys. 

There   appeared   to  be  no   pattern   as   to  the   size   of  counties  wherein   a 
"new"   County  Attorney  was  located;    however,   out  of  the  I6   County 
Attorneys   serving  more  than  10  years,    12   represented  counties  under 
5,000  population.      The  other  four  were   from  counties  under  15,000 
population. 

Question  ^"i 

Sixteen  of  the   46   County  Attorneys  responding  had  worked   in  a  County 
Attorney's  office  before  becoming   a   County  Attorney  with  such  work 
experience   ranging  from  I/2-8  years. 

Question  ^U 

The  answers  to  how  many  years  admitted  to  practice  ranged  from  2-40 
years.  Eighteen  County  Attorneys  had  been  admitted  to  practice  over 
20  years,  3  of  these  over  30  years.   The  "average"  County  Attorney  in 
Montana  has  been  practicing  law  for  14  years. 

Question  ^5 

The  length  of  time   admitted  to  practice  before  becoming  County  Attorney 
ranged   from  "immediately"  to  27  years,   v;ith  the    "average"  being  6-I/2 
years.      Four  had  been  admitted  to   practice  less  than  one  year,   two  for 
one  year,    five   for  two  years,   four  for  three  years,   eight  for  four  years, 
four  for  five  years,   tv;o  for  six  years,    four  for  seven  years,    two   for 
eight   and  nine  years   respectively  and  one   each  for  10,   11,   12,   14,   I6, 
17,   18,    20  and   27  years. 

-5- 


Question  #6 

Exactly  half  of  the  County  Attorneys  responding  do  not  have  an  office  in 
the  Court  House.   In  other  words,  23  of  the  hS   County  Attorneys  conduct 
County  Attorney  business  from  their  private  offices.  The  population  of 
the  county  apparently  having  no  bearing  on  the  locations  of  the  office. 
The  23  Coimty  Attorneys  using  only  private  offices  represent  counties 
of  sill  sizes. 

Question  #7 

Of  the  23  who  do  not  have  an  office  in  the  court  house,  the  county  pays 
part  of  the  rent  for  the  private  office.   In  two  counties  all  of  the 
private  office  rent  is  paid  by  the  county  for  the  County  Attorneys. 

Question  #8 

Of  the  23  who  have  offices  in  the  court  house,  17  conduct  both  county 
and  private  practice  from  that  office.  Six  County  Attorneys  have  private 
law  offices  in  addition  to  their  county  office. 

Questions  ^9  and  ^10 

Only  16  of  the  46  County  Attorneys  have  deputies.     One  County  Attorney 
has   5  deputies;   one  has  4;   one,    3;   one,    2;   one,  1-1/2;   and  the   other  11 
have  1  deputy.      One  County  Attorney  reported  that  he  was   authorized  a 
deputy  but  didn't   have  one. 

Question  ^11 

All  but  the  County  Attorneys  from  the  two  smallest  counties  employ  either 
part  or  full-time   secretaries. 

Question  ¥12 

The  County  Attorneys'    salaries  -  as  County  Attorney  -  range  from  $1800- 
$9200  annually.     Section  25-605,   R.C.M.  1947,   provides  that  the   salaries 
of  County  Attorneys  are  based  on  population  and  taxable  valuation  of  the 
county  in  accordance  with  a  fixed  schedule.     Thus,    salaries  can  vary  to 
a  great  degeee  among  counties  of  similar  population.     For  instance,   one 
county  attorney  from  a  county  of  6,000  earns  $6,589  and  a  county  attorney 
representing  a  county  of  12,000  earns  $6,990.     Even  more  of  a  contrast 
is  comparing  one  county  of  4,000  v>^ere  the   County  Attorney's  salary  is 
$6,590  to  a  county  of  8,000  where   the   salary  is  $6,400. 

Question  ^13 

The  salaries  of  the  deputies  vary  in  the  same  manner.  Section  25-604, 
R.C.M.  1947,  provides  that  the  Board  of  County  Commissioners  fix;es  the 
salary  of  deputy  county  attorneys  and  it  may  not  be  more  than  90^  of 
the  County  Attorney's  salary. 
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Questions  ^14  and  1^15 

The  County  Attorneys'   budgets  are  fixed  by  the  Coxinty  Commissioners  and 
again  depend  upon  the  wealth  of  the  county.      Annual  budgets   of  those 
counties   reporting  ranged   from  $1,800  to  $61,000.      (Nine  of  the   County 
Attorneys  answering  the  questionnaire  declined  to  answer  the  budget 
question.)     The  budgets  do  not  have  correlation  with  the  size  of  county. 

One  county  of  ili,000  has  a  $13,278  budget  and  a  county  of  8,000  has  a 
$12,193  budget.     One  county  of  3,000  has  a  $9,971  annual  budget;   another 
of  3,000  has  a  $14,62+4  budget. 

Most  of  the   budgets  reported  were  very  basic    (salary,   supplies,   law 
library,  maintenance  and  travel)   and  very  meager.     Only  seven  counties 
provide  special  funds   for  investigation  which  range  from  $300  to  $2,000 
annually.      (However,   such  funds  could  be   included  in  such  terms  as 
"operation.") 

Question  ^16 

The  answers  to  what  percent  of  working  time  is  devoted  to  county  business 
ranged  from  2^-75^.  One  county  attorney  reported  2%,  13  reported  between 
25^  and  40^,   23  between  505?  and  65^,   and  9  between  70^  and  75^. 

Questions  'S<17  and  #18 

The  County  Attorneys  reported  that  they  spend  from  10^  to  90^  of  their 
county  time  on  prosecution-related  activities.     One  County  Attorney 
reported  10^,  14  said  between  20^  and  40^,   23  between  50^  and  65$g  and 
8  between  755?  and  80^.     The  "average"  Montana  County  Attorney's  county 
business  is   51^  criminal. 

Question  #19 

The  hours  per  week  that  the  Montana  County  Attorneys  devote  to  county 
business  range  from  8  to  50  with  the  average  being  23-1/2.     Those  County 
Attorneys  representing  counties  with  populations  under  5>000  average 
20  hours  per  week     on  county  business;   between   5*000  and  10,000,    21  hours 
per  week;   between  10,000  and   20,000,   24  hours  per  week  and  over  20,000, 
37  hours  per  week. 

Question  #20 

Deputy  County  Attorneys  devote  from  2  to  40  hour«  a  week  to  coionty 
business.      Three  County  Attorneys   reported  their  deputies  devote 
between  2  and  5  hours  weekly  to  county  business,   3  reported  between 
10  and  15  hours  weekly,   4  reported  between  15  and  20  hours,   3  between 
25  and  30  hours,   and  3  between  35  and  40  hours. 

Question  #21 

Ten  of  the   25  deputy  Coiinty  Attorneys  devote   50^  of  their   county  time 
to  criminal  matters,    2  of  them  devote  all   of  their  time   to  civil  matters, 
2  of  them  10^  of  their  time  to  criminal  matters,   3  devote  between  30/S 
and  40^  of  their  time  to  criminal  matters;    2  of  them  60^  to  criminal; 
4,    75^  to  criminal;   and  2,   90^  to  criminal. 
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Question  ^22 

Three  County  Attorneys  declined  to  answer  this  question  and  many  of  them 
indicated  that  their  answers  were  only  estimates.  Several  indicated  that 
their  answers  did  not  include  traffic  offenses,   (In  this  regard  the  question 
was  probably  not  posed  as  clearly  as  it  could  have  been.) 

Felonies 

The  total  number  of  felonies  filed  ranged  from  0  to  225.      In  counties  with 
popiilations   ranging  from  965  to   5>000  the  number  of  felonies  filed  ranged 
from  0  to  34.     Eight   counties  filed  less  than   5  felonies,  U  counties  less 
than  10,   one  county  had  18  felonies  and  one  34. 

In  counties  with  populations  between  5»000  and  10,000  the  number  of  felonies 
filed  ranged  from  1  to  24.     Two  County  Attorneys  had  filed  1  felony,   one 
County  Attorney  had  filed  4»   five  between  9  and  12  felonies  and  three 
County  Attorneys  had  filed  between  18  and   24  felonies. 

In  counties  with  populations  between  10,000  and  20,000  the  number  of 
felonies   filed  ranged   from  11  to   51-      One   County  Attorney  had  filed   51 
felonies  and  two  County  Attorneys  each  had  filed  less  than  15>  less 
than  25>   less  than  35>   and  less  than  45  respectively. 

In  the   five  counties  reporting  with  populations  over  20,000  the  number 
of  felonies  filed  were  as  follows:     33,   60,   75,   130  and  225. 

Misdemeanors 

The  total  number  of  misdemeanors  filed  ranged  from  0  to  528.      In  counties 
with  populations  ranging  frcm  965-5*000  the  number  of  misdemeanors  filed 
ranged  from  3  to  370.     There  were  four  County  Attorneys  filing  less  than 
10  misde'neanor  charges,   three   filinp;  less  than  25>   six  filing  less  than 
50,   one  County  Attorney  filed  100  misdemeanor  charges,   one   filed  150, 
one  filed  3OO  and  one  filed  370. 

In  counties  with  populations  ranging  from  5>000  to  10,000  the  number  of 
misdemeajiors  filed  ranged  from  4  to   528.     One  County  Attorney  filed  4 
misdemeanor  charges,   4  County  Attorneys   filed  between  10  and  15,   4  filed 
between  46  and    55,   one   filed  100  and  one   County  Attorney  filed   528 
misdemeanors. 

In  counties  with  populations  ranging  fr^m  10,000  to  20,000  the  number  of 
misdemeanors  filed  ranged  from  0-315.     One  County  Attorney  filed  I5,   one 
filed  28,   four  filed  between   2*8  and   68;   one   County  Attorney  filed  82,    two 
filed  between  120  and  150,  two  filed  between  246  and   265  and  one  County 
Attorney  filed  315  misdemeanor  charges. 

In  counties  having  populations  over  20,000  the  number  of  misdemeanors 
filed  were  15,   120,    246,    265,   and    3I5. 

Question  ^23 

Only  one  County  Attorney  reported  that  he's  never  engaged  in  criminal 
investigation;  27  Coimty  Attorneys  reported  that  they  sometimes  engaged 
in  criminal  investigation  and  18  reported  that  they  actively  engaged  in 
criminal  investigation. 
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Question  #24 

Two  County  Attorneys  reported  that  they  spent  very  little  time  on  problems 
which  people  think  they  should  assist  with  because  they  are  County  Attorney 
but  which  are   actually  civil  matters  for  which  they  don't  bill   the   client. 

Eleven  County  Attorneys  reported  that  they  spent  a  great  deal  of  time  on 
such  problems  and  33  County  Attorneys  said  they  spent  some  time  on  this  type 
of  work. 

The   population  of  the  county  had  no  bearing  on  the  answer  to  this  question. 
Of  the  eleven   Coiinty  Attorneys  who  answered  that  they  spent  a  great  deal  of 
time   on   such  problems,    five   represented   coimties  with   less  than    5>000  popula- 
tion,  two  represented  counties  of  less  than  10,000  population,   two  under 
15,000,   one   represented  a  county  of  30,000  and  one   a  county  of  80,000. 

Question  ^25 

In  answer  to  the  question,    "Are  you  available  24  hours  a  day?"  19  Coionty 
Attorneys  answered  that  they  were  always  available  2/^  hours  a  day,    26  County 
Attorneys   said  they  were  most  of  the  time   and  one   County  Attorney  said 
sometimes. 

Question  §2G 

Two  County  Attorneys  answered  that  they  do  not  leave  information  as  to  where 
they  can  be  reached  when  out  of  town.  One  County  Attorney  said  he  did  not 
leave  such  information  if  a  deputy  was  available,  but  did  so  if  a  deputy 
was  not  available.  One  County  Attorney  said  he  gave  such  information  only 
to  his  deputy  and  the  remaining  42  County  Attorneys  answered  that  they  do 
leave  such  information. 

Question  #27 

Forty  County  Attorneys  answered  that  they  woiild  be  interested  in  training 
seminars  if  geared  to  intelligence,  five  did  not  answer  this  question  and 
one  County  Attorney  answered  "maybe . " 

Question  #28 

There  were  various  answers  to  the  question,  "How  do  you  keep  up  with  the 
latest  developments  in  criminal  law?"  Seven  County  Attorneys  did  not  answer, 
twelve  of  them  merely  said,  "read."  There  were  answers  such  as  "hit  and 
miss",  "no  time",  "as  best  we  can",  "try",  "probably  not  completely"  and 
"no  criminal  law  service." 

When  the  County  Attorneys  did  name  specific  publications  used,  the  Montana 
Reports  for  State  Reporter)  was  most  mentioned,  followed  by  Search  and 
Seizure  Bulletin  and  the  Criminal  Law  Reporter.   Three  County  Attorneys 
mentioned  the  County  Attotney  Newsletter. 

Questions  #2Q  and  #30 

Several  County  Attorneys  did  not  answer  these  questions  possibly  because 
they  didn't  understand  what  was  meant.   There  were  nine  County  Attorneys 
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who  indicated  they  would  not  use  a  print-out  of  all  Montana  Code  sections 
containing  the  words  "Coiinty  Attorney."  To  print  and  distribute  a  print- 
out would  be  a  costly  process  because  it  would  consist  of  approximately 
100  legal  size  pages,  whereas  providing  a  list  of  all  the  Code  sections 
would  be  much  simpler.  The  County  Attorney  could  just  refer  to  his  Revised 
Codes  to  find  the  section  content. 

Questions  #31  and  #32 

All  of  the  County  Attorneys  indicated  that  they  had  law  libraries,  several 
of  them  adding  that  the  library  was  mainly  personal.  Nine  counties  provide 
no  budget  for  updating  the  library.  Severail  County  Attorneys  answered  that 
the  district  judges,  clerks  of  courts  and  coiinty  commissioner  budgets  were 
also  used  to  help  support  the  law  library.  Several  of  the  libraries  are 
quite  large,  but  most  of  them  are  inadequate,  especially  in  the  criminal 
field. 

Question  ^33 

The  following  are  the   remarks  made  by  the  21  County  Attorneys  who  made  comments: 

"We  could  use  model  instructions  for  criminal  cases  in  justice  court — short, 
summary  and  concise.     Same  for  coroners   inquests  -  at  least  some  guidelines 
for  jury.     More  investigative  assistance  -  only  one  criminal  investigator 
in  Attorney  General's  office  now.     More  flow  of  information  from  Attorney 
General  to  Coimty  Attorney  on  complaints  received  by  him  for  the   county. 
The  County  Attorney's  Standard  Manual   (put  out  by  the  County  Attorney 
Association)  should  be  updated  and  revised." 

"Salary  very  inadequate  for  hours  put  in  for  County  Attorney  work;   that  is 
why  mostly  young  law  students  take  the   job  until  they  get  some  experience 
resulting  in  much  low-grade  county  representation  on  criminal  matters 
and  county  civil  matters." 

"I  am  opposed  to  the  District  Attorney  concept  for  these  reasons:     1.     People 
would  not  have  counsel  as  readily  available.     2.     Peace  officers  would  not 
have  as  ready  access  to  legal  help.     3.     The  residence  of  the  district 
attorney  would   receive  most  of  his  attention  -  as   it  now  occurs  with  a 
District  Judge  and  the   other  counties  would  do  without.     4.      It  would  be 
■i  step  toward  consolidation  of   counties   and  this  would  be  wrong." 

"This  is  a  small  county  -  the  County  Attorney  is   a  sort  of  father  confessor. 
I  believe  it  is   extremely  important  in  a  small   coimty  that  the   County 
Attorney  be  in  close  touch  with  the   people.      I  do  not  believe  that  a 
District  Attorney's  office  located  in  a  population  center  would  get  the 
job  done.      There   is,   and  must   continue  to  be,    a  close   relationship  between 
the   County  Attorney  and  law  enforcement   personnel.      I  do  believe  that  we 
need  greatly  strengthened  and  improved  investigation  resources  ajid  more 
adequate   communication  between   counties   and  states.      I  believe  the   brief 
bank  at  the  Law  School  is  a  step  in  the   right  direction.      If  the   County 
Attorneys  are  taken  out  of  the   sparsely  settled   regions  law  enforcement 
and  civil  problems  will  be  handicapped." 

"1.     Low  pay.      2.     Loss  of  good  law  work.     3.      I  handle  the  lower  lOjS  of 
people  economically,    socially,    I.Q.  wise,   etc.   -  in  other  words,    I  get 
to  handle  the   crabs  I     4.     Noisy  and   too  public  work  area.      5»     Defense 
lawyers  who  file  endless,  worthless  motions,   lose  their  cases,    and  collect 
more  than  they're  worth  from  public  funds." 
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"The  requirement  of  formal  education  and  state  practice  qualifications  are 
the  same  for  judges  as  for  County  Attorneys.  Therefore  we  should  be  paid 
a  salary  which  is  on  par  with  or  more  closely  associated  with  District 
Judges'  salaries." 

"Believe  office  is  valid  and  proper  retainer  for  law  practice.  Believe 
probably  half  state  coiild  go  to  District  Attorney  system  with  full-time 
professional  District  Attorney  well  paid  in  order  to  develop  necessary 
expertise  and  career  orientation." 

"I  feel,  after  many  years  of  practice,  that  the  key  in  handling  the  County 
Attorneyship,  together  with  a  private  practice  in  a  medium  size  county 
is  to  have  complete  cooperation  with  the  other  county  officials,  and  good 
relationship  with  them.   It  would  be  much  easier  for  the  County  Attorney 
to  handle  the  criminal  load  if  there  was  more  adequate  investigation  of 
criminal  cases,  prior  to  trial.   I  think  the  County  Attorney  would  be  wise 
to  promote  the  best  interests  of  the  sheriffs  and  peace  officers  association 
to  see  that  their  salaries  are  sufficient  to  get  good  men  with  ample 
training.   Too  much  time  is  devoted  to  research  of  legal  questions  for 
one  county  agency  or  another.   I  feel  that  in  addition  to  the  cooperation 
of  the  various  counties  in  setting  up  a  centralized  criminal  briefing 
library,  it  would  be  wise  to  accumulate  the  well-written  opinions  on 
legal  questions  faced  by  all  of  us.  This  might  well  be  handled  through 
the  Attorney  General's  office  in  conjunction  with  the  official  opinions 
he  renders." 

"I  favor  a  substantial  increase  in  county  attorney  salaries.   I  also  favor 
a  Regional  attorney  and  a  Regional  investigator  who  can  be  called  in  at 
the  discretion  of  the  coiinty  attorney  for  investigation  and  prosecution 
of  particular  crimes." 

"It  is  my  feeling  we  should  adopt  a  county  attorney  for  civil  work  and 
prosecuting  attorney  for  criminal  work  here  in  Montana.   It  is  my  opinion 
we  should  establish  a  state  trooper  system  leaving  the  local  sheriff  for 
strict  civil  work.  We  should  get  a  valid  manual." 

"It  is  impossible  with  the  caseload  that  we  have  for  this  office  to  engage 
in  any  meaningful  research  and  keep  abreast  of  the  general  trends  in 
prosecution  in  criminal  law.  Each  situation  must  be  handled  as  a  reaction 
to  an  event  and  the  necessary  research  done  at  that  point.  The  manpower 
available  is  totally  inadequate  for  the  size  of  the  county  and  the  number 
of  matters  imposed  upon  us  by  the  state  Legislature.   The  requirement  that 
we  be  experts  in  every  possible  field  of  litigation  and  that  we  be  knowledge- 
able in  every  field  which  the  Legislature  has  required  that  we  undertake 
is  absolutely  ridiculous.   Also,  it  is  impossible  for  this  office  to  switch 
its  attention  from  criminal  to  civil  matters  with  the  speed  that  is  seemingly 
expected  of  us  bv  legislative  enactment.   I  estimate  that  if  this  office 
billed  the  county  for  services  rendered  according  to  the  Minimum  Fee 
Schedule  in  existence  in  this  district,  it  would  be  in  the  neighborhood 
of  '♦^150,000.00  per  year,  and  the  only  reason  that  this  figure  is  not 
greater  is  that  time  and  resources  are  not  available .   This  office  is 
limited  in  that  we  have  no  investigative  capabilities  whatsoever,  and  in 
effect  we  are  in  a  reaction  type  situation,  in  that  we  must  wait  until 
an  event  occurs  before  we  can  begin  to  cope  with  the  problem." 
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"Low  salary  -  more  deputies  -  investigators  -  improved  work  area." 

"The  office  of  county  attorney  covers  a  far  broader  range  than  is  generally 
considered.  This  is  especially  true  in  a  small  county  where  your  local 
sheriff  and  other  police  officers  have  not  been  fully  trained  in  criminal 
investigations.   Thus  a  great  deal  of  time  must  be  spent  by  the  county 
attorney  in  matters  that  ordinarily  he  would  not  have  to  take  care  of. 
This  is  also  true  in  juvenile  matters  and  other  matters,  and  my  first 
request  would  be  that  all  police  officers  should  receive  adequate  training 
in  ciTjninal  investigations  and  that  it  be  mandatory  they  attend  specified 
schools  and  be  tested  on  and  pass  upon  their  work.  The  next  most  difficult 
problem  relating  to  county  attorneys  is  anything  relating  to  schools  as  the 
laws  are  quite  vague  where  school  matters  are  concerned,   I  am  of  the  opinion 
that  we  have  too  many  yoxmg,   county  attorneys  who  have  not  had  enough  experience 
in  their  work  to  handle  some  of  the  serious  work  that  arises,  even  in  the 
smallest  county,  and  that  the  pay  is  such  it  is  merely  used  as  a  stepping 
stone  for  some  young  attorney  to  try  to  build  a  practice,  when  actually 
the  job  requires  attorneys  with  a  considerable  amoxint  of  experience  both 
in  civil  and  criminal  law.   It  is  my  opinion  that  instead  of  being  called 
a  county  attorney  we  should  be  called  state's  attorney  and  placed  directly 
under  the  control  of  the  office  of  the  Attorney  General  and  in  no  way 
accovintable  to  the  Board  of  County  Commissioners  except  for  our  budget. 
It  is  also  my  opinion  the  county  attorney  should  be  able  to  act  when 
requested  by  another  county  attorney  as  a  special  deputy  in  any  matter 
in  any  county  in  the  state  of  Montana,  and  that  this  service  should  be 
a  portion  of  the  duties  of  the  county  attorney.   I  realize  that  sometimes 
conflicts  arise  between  a  county  attorney  and  a  particular  client  in 
private  practice  and  I  would  recommend  that  in  these  cases  the  county 
attorney  have  an  agreement  with  county  attorneys  in  adjoining  counties 
that  they  will  come  and  prosecute  the  same.   It  is  my  further  belief  that 
there  should  be  much  closer  contact  between  the  Highway  Patrol  and  other 
law  enforcement  officers.   It  being  my  opinion  the  Highway  Patrol  should 
become  in  time  a  state  police.   County  Attorneys  should  meet  oftener  in 
local  areas  instead  of  just  one  annual  meeting,  as  very  often  questions 
arise  whereby  they  can  assist  each  other." 

"I'm  sick  of  having  so  many  things  I'm  supposed  to  do  that  I  can't  do  a 
good  job  of  any  of  them." 

"General  gripes:  Salary  far  too  low;  too  many  duties;  loss  of  identity 
as  practicing  attorney  -  by  having  office  in  court  house;  need  professionalism; 
(1)  good  training,  (2)  good  materials." 

"Highway  Patrol,  Fish  &  Game,  etc.  should  have  trained  lawyers  available 
to  assist  in  prosecutions  if  needed." 

"The  County  Attorneys'  Association  claims  to  speak  for  me  on  Legislative 
matters  but  I  haven't  been  consulted  in  years." 

"There  are  not  enough,  if  any,  legal  works  published  geared  to  aiding  the 
prosecutor.  Everything  we  have  is  defense  oriented,  i.e.:  why  not  have 
"How  to  Prove  Your  Case  Beyond  a  Reasonable  Doubt"  (anti-Cohen),  "Complete 
Manual  of  Criminal  Forms  -  Prosecution"  (anti-Bailey)  and  the  like?" 

"The  volume  of  additional  work  in  Cotmty  Attorney's  office  (both  criminal 
and  civil)  increases  each  year,  partly  due  to  increase  in  population  and 
permissiveness  of  society,  and  partly  due  to  the  added  duties  placed  upon 
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the  office  by  the  legislature.  The  impact  of  U.S.  Supreme  Court  decisions 
has  caused  a  great  deal  of  added  legal  work  on  the  local  level,  both  in 
training  of  law  enforcement  personnel  and  in  processing  cases," 

"I  handle  about  one  URESA  each  week,  either  in  or  out.  You  should  include 
questions  about  URESA.  You  should  also  consider  the  matter  in  which  Justice 
Court  cases  are  handled.   I  never  appear  unless  the  defendant  hires  a  lawyer 
to  defend  him.  The  matter  is  then  continued  to  a  later  date,  at  which  time 
I  prosecute.  Also  it  would  be  interesting  to  know  how  other  offices  handle 
bad  checks." 

"Section  l6-2/*17,  R.C.M.,  lQ/4.7  is,  in  my  opinion,  a  horse  and  buggy  law  which 
needs  to  be  repealed.  Freedom  to  attend  law  enforcement  seminars,  specialized 
law  enforcement  courses  at  colleges  and  universities  and  to  appear  on  criminal 
law  panels  are  unnecessarily  restricted.  The  necessary  permission  derogates 
the  independence  of  the  office  and  the  officer.  This  is  a  specific  gripe  of 
mine . " 
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NATIONAL  TRENDS   IN  RECOMMENDATIONS  FOR  UPGRADING  PROSECUTION 


During  the  past  decade,   and  especially  since  the   passage  of  the  Omnibus  Crime 
Control  and  Safe  Streets  Act  of  lP6fi,  much  attention  has  been  focused  on  the 
role  of  prosecutors.     Using  Omnibus  and  other  moneys  many  studies  on  criminal 
Justice  have  been   conducted. 

Advisory  Commission  on  Intergovernmental  Relations 

The  Advisory  Commission  on  Intergovernmental  Relations   (a  26-raember  bi-partisan 
commission  created  by  federal  law  to  make  recommendations  for  improvements  at 
all  levels  of  government)   conducted  an  Ifi-month  intensive  study  of  all  elements 
of  the  crimincil   justice  system  -  courts,    corrections,   police  and  prosecution. 
In  September,   1^71 >   the  Commission  published  a  300-page  report  of  its  findings 
in  St ate -Local  Relations   in  the  Criminal   Justice  System. 

The  follovdng  are  two  of  the  recommendations  made  by  that  Commission  concerning 
prosecution: 

1.   The  Commission  recommends  that  States  strengthen  State  responsibility 
for  prosecution  by  enhancing  the  attorney  general's  authority  to  oversee 
the  work  of  local   prosecutors;   by  establishing  a  State  council   of 
prosecutors  composed  of  all  local  district  attorneys  and  under  the 
leadership  of  the  attorney  general;   and  by  giving  the  attorney  general 
the  power  to  consult  with  and  advise  local  prosecutors   in  matters 
relating  to  the  duties   of  their  office;    and  when,    in   his   judgment, 
the  interest  of  the   people  of  the  State   requires   it,   to  attend  the 
trial   of  any  party  accused  of  a  crime   and   assist  in  the   prosecution; 
and  to  intervene  in  any  investigation,    criminal  action,   or  proceedings 
instituted  by  prosecuting  attorneys  in  certain  specified  instances. 
The  Commission  further  recommends  that  States  empower  the  supreme 
court  to  remove  a  prosecuting  attorney  pursuant  to  prescribed  procedures 
and  safeguards. 

In   discussing  this   recommendation  the  Commission  said: 

"What   is  needed,  we  believe,    is   a  system  which  achieves  an  acceptable 
balance  between  local  responsiveness  and   flexibility,   on  one  hand, 
and  consistent  statewide  application  of  crijninal  law,   on  the  other. 
In   our  judgment,   this   requires   a  system  of  State   coordination  of 
local  prosecution   through  closer  cooperation  between  the  attorney 
general  and  local  prosecutors.      It  also  requires,    in  many  instances, 
a  strengthening  of  the  powers  of  the  attorney  general  to  monitor 
the  work  of  the  local  prosecutor  and  to  step  in  when  the  latter 's 
misfeasance  or  nonfeasance  necessitates   such  action. 

With   respect  to   improved  State   coordination,   the   attorney  general 
needs  to  become  more   involved   in  providing  technical   and   statistical 
services,    producing  procedure  manuals,   engaging  in  training  operations, 
and  developing  rules  of  general  applicability  for  the  various  kinds 
of  discretionaiy  decisions   prosecutors  make.      He  might   assist  local 
prosecutors  with   curriculum  development;   provide  training  materials, 
specialized   instructors,    and   other  forms   of  technical   assistance. 
He  might   also   inspect   and  review  local   operations  to  ensure   compliance 
with  basic  State  standards.     With  respect  to  certain  policy  matters, 
the  attorney  general  might  formulate  guidelines  to   cover  circumstances 
under  which  -prosecutors   should   routinely  make   certain   information 
and  evidence  available  to  defense   counsel   before  trial.      Or  he  might 
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make  rules  requiring  local  prosecutors  to  reveal  in  open  court  the 
negotiations  leading  up  to  the  offer  of  a  guilty  plea.  Much  of  this 
might  be  included  in  a  prosecutor's  manual. 

In  addition  to  these  measures,  and  to  help  develop  more  uniform 
prosecutorial  policy,  the  Courts  Task  Force  of  the  President's  Crime 
Commission  proposed  the  use  of  a  council  comprised  of  the  attorney 
general  and  all  the  local  prosecutors.  We  support  establishment 
of  such  a  council.   It  would  help  to  achieve  acceptance  and  adherence 
to  policy  guidelines  from  independently  elected  local  prosecutors. 
It  would  also  allay  their  fears  that  a  powerful  State  office  was 
making  inroads  on  their  prerogatives." 

In  addition  the  Commission  incorporated  this  reco?Timendation  into  an  "Omnibus 
Prosecution  Act"  which  Act  appears  in  the  1972  volume  of  Suggested  State 
Legislation  published  by  the  Council  of  State  Governments.   (Appendix  B) 

2.  The  Commission  recommends  that  States  require  prosecuting  attorneys  to  be 
full-time  officials  and  that  their  jurisdictions  be  redrawn  so  that  each 
is  large  enough  to  require  the  full-time  attention  of  such  an  official 
and  to  provide  the  financial  resources  to  support  his  office. 

The  Commission  justified  the  above  recommendation  with  the  following 

language: 

Reports  from  various  sources,    including  the   ABA's  Advisory  Committee  on 
the  Prosecution  and  Defense  Functions   and  the   Pennsylvania  Crime  Commission, 
indicate  that  many  prosecutorial  jurisdictions  are  too  lightly-populated 
to  support  a  full-time  prosecutory  office.     The  effects  on  efficient 
prosecution  are   serious:    insufficient   investigative  resources;    inability 
to  accumulate   skill   and  experience  and  the  variety  of  personnel   desirable 
for  optimtmi  functioning;    and    a  lack  of  opportunities  for  developing  a 
range  of  special  skills   and   internal  checks  and  balances  within  the 
prosecutorial  office.      Attorneys  giving  only  part  time  to   the   prosecution 
office,   moreover,    are  open  to  the    suspicion  of   conflict  of  interest 
between  their  public  duties   and   private   practice.     Moreover,   there   is 
an  underlying  questioning  of  whether  an  official  who   is  involved  much 
of  his  time  in  private  practice  is  giving  the  taxpayers  their  money's 
worth — even  for  the  part  time  spent  on  his   public   job. 

As  long  as  the   system  of  local   prosecutors   is   retained,    about  the    only 
solution  to  the   problem  of   part-time  prosecutors  is  to  increase  the    size 
of  the   prosecutorial  districts.     Vte  agree  with  the   ABA  Advisory  Committee 
that  the  unit  of   prosecution  should  be  designed  on  the  basis   of  popxilation, 
caseload,   and  other  relevant  factors  so  as  to  warrant  at  least  one  full- 
time  prosecutor  and  the    supporting  staff  necessary  for  effective  prosecution. 
With  sufficient   financial   resources,    there  will  be  no  way  to   plead  poverty 
as  the  reason  for  employing  only  a  part-time  attorney.     With  sufficient 
caseload,   the   taxpayers  will   have  no   reason  to  complain  that  they   are 
paying  a  full-time  salary  for  a  part-time   job.      The   type  of   change  proposed 
here  was   adopted  in  Oklahoma  in  IQ65  when  a  county  prosecutorial   system 
was   replaced  with  a  system  of  prosecutorial  districts   corresponding  to 
the  State's   judicial  districts. 
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A  prime  reason  for  retaining  locaJ.  prosecutors  is  to  maintain  respon- 
siveness to  the  local  populace  and  to  assure  that  the  pix>secutor 
maintains  law  enforcement  policies  which  are  sensitive  to  local 
attitudes  toward  society  and  crime.  Enlarging  the  prosecutorial 
district  may  seem  inconsistent  with  such  local  responsiveness.  Yet, 
in  Oklahoma  an  accommodation  was  reached  by  requiring  the  district 
attorney  serving  a  multicounty  district  to  select  one  assistant  from 
each  of  the  counties  in  his  district. 

In  any  case,  local  responsiveness  must  be  balanced  against  other 
essential  elements  of  the  jTosecution  fionction,  especially  the  need 
for  a  capable,  well-staffed  prosecutorial  office.  Moreover,  enlargement 
of  the  prosecutorial  district  does  not  change  the  essentially  local 
character  of  the  system.   It  in  no  way  resembles  the  system  of 
prosecution  by  the  attorney  general  utilized  in  Alaska,  Delaware, 
and  Rhode  Island.  In  our  judgment,  it  is  a  good  bargain  to  accept 
a  little  less  "localness"  for  assurance  of  competent  prosecution,  as 
long  as  the  essential  system  of  decentralized  piDsecution  is  retained. 
The  proposal  advanced  here  strikes  this  bargain. 

The  Commission  very  aptly  set  forth  the  arguments  concerning  the  selection 
of  the  prosecutor.   It  said  in  this  regard: 

"Theoretically,  either  election  or  appointment  could  strengthen 
the  effectiveness  of  the  prosecutor.  Election,  while  involving 
the  prosecutor  in  partisan  or  factional  politics,  can  assure  that 
he  will  possess  a  degree  of  political  independence  that  is   desirable 
in  an  officer  charged  with  the  investigation  and  prosecution  of 
charges  of  bribery  and  corruption.   It  may  also  assure  that  he 
will  come  to  the  office  without  a  comfortable  acceptance  of  the 
status  quo.  Moreover  since  he  is  a  highly  "visible"  official, 
public  apathy  is  not  likely  to  occur  in  the  selection  of  a 
prosecutor.  Public  concern,  especially  at  this  point  in  time, 
will  force  local  political  parties  to  recruit  able  candidates 
for  the  office. 

On  the  other  hand,  appointment  to  the  office  can  bring  about  strict 
accoimtability  for  a  comprehensive  and  rigorous  prosecutions  policy. 
State  and  local  chief  executives  will  be  held  responsible  for  the 
effective  administration  of  a  broader  proportion  of  the  criminal 
justice  process,  so  the  argument  runs,  sind  hence  in  a  better  position 
to  coordinate  prosecution  policies  with  other  components  of  the 
system.   In  addition,  some  contend  that  appointment  engenders  greater 
professionalism  in  the  office,  especially  if  the  length  of  appoint- 
ment is  sufficiently  long  to  attract  qualified  personnel.   Appoint- 
ment also  might  reduce  public  antipathy  to  paying  the  prosecutor 
an  adequate  salary 

Of  late,  election  of  the  prosecutor  has  been  criticized  on  the  basis 
that  it  lowers  the  professionalism  of  the  office.  Critics  contend 
that  this  method  of  selection  is  responsible  for  the  part-time  and 
underpaid  character  of  the  office  in  many  areas.  Only  by  the  process 
of  appointment  or  at  least  nonpartisan  election  will  more  qualified 
personnel  be  attracted  to  the  profession  and  prosecutorial  policies 
be  better  coordinated  with  other  parts  of  the  criminal  justice  system. 
Appointment  advocates  tinderscore  the  need  to  strengthen  the  position 
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of  chief  executives  in  the  system,  noting  that  real  coordination 
is  rarely  produced  by  a  number  of  elected  officials  with  separate 
constituencies  and  separately  assigned  responsibilities. 

On  the  other  hand,  defenders  of  local  election  of  the  prosecutor 
point  out  that  it  is  instmimental  in  keeping  the  office  "independent" 
and  responsive  to  popular  demands.   They  contend  that  election 
generates  greater  public  interest  in  the  function  and  allows  the 
public  a  sense  of  participation  in  the  criminal  justice  system. 
Moreover,  some  maintain  the  existence  of  an  "independent"  prosecutor 
may  be  necessary  for  effective  implementation  of  prosecutorial  policy 
without  which  the  whole  system  suffers.   His  independence,  after  aill, 
means  he  will  be  less  subject  to  conflicting  political  pressures  in 
the  administration  of  prosecution  policy  than  would  be  the  case  with 
a  State  or  local  chief  executive.  Proponents  of  local  election  almost 
always  contend  that  appointment  by  a  State  official  would  involve  the 
local  prosecutor  in  more  not  less  politics,  and,  in  any  event,  excessive 
bureaucratization  of  the  prosecution  function  necessarily  would  result. 

Finally,  the  present  system  in  the  45  States  relying  basically  on 
local  election  is  defended  by  some  on  the  very  practical  grounds  that 
the  bulk  of  the  local  district  attorneys  would  oppose  a  major  change 
in  the  mode  of  selection  and  too  much  political  currency  would  be 
expended  on  an  effort  that  in  no  way  necessarily  assures  a  more 
effective  prosecutorial  component  of  the  crimincil  justice  system. 

The  controversy  over  the  method  of  selection,  then,  centers  on  whether 
election  or  appointment  will  ultimately  inject  greater  professionalism 
into  what  is  now  an  undermanned  and  underpaid  function  in  too  many 
areas.   Both  methods  of  selection  can  result  in  the  selection  of 
able  prosecutors.  Both  methods  of  selection  can  result  in  better 
cooxxlination  of  prosecution  policies  with  other  parts  of  the  criminal 
justice  system.   Conclusive  proof,  then  is  still  lacking  as  to  whether 
the  method  of  selection  will  make  a  wholesale  difference  in  the  quality 
of  prosecution  in  many  areas .   Quite  possibly  an  improved  prosecution 
function  will  come  about  as  a  result  of  other  reforms."   (emphasis 
added) 

National  Association  of  Attorneys  General 

In  February,  1971  the  Committee  on  the  Office  of  Attorney  General  of  the  National 
Association  of  Attorneys  General  published  a  580  page  study  entitled  "The  Office 
of  Attorney  General."  Fifty-nine  pages  of  the  study  were  devoted  to  the  prosecu- 
tion function  and  the  Attorney  General's  relationship  to  local  prosecutors. 

The  study  quoted  the  case  of  State  v.  Finch.  128  Kan.  665,  280  P. 910  (1929) 
in  stating,  "the  office  of  prosecuting  attorney  has  been  carved  out  of  that 
of  Attorney  General  and  virtually  made  an  independent  office."  The  study 
states,  "There  is  little  probability  that  this  basic  pattern  will  be  changed; 
there  is  every  indication  that  it  will  be  reassessed  and  strengthened." 

Results  of  a  nationwide  survey  of  prosecutors,  made  by  the  committee  on  the 
office  of  Attorney  General  with  the  cooperation  of  the  National  District 
Attorneys  Association,  showed  that  of  430  prosecutors  reporting,  184  were 
serving  their  first  term  and  122  their  second.  Only  30%   had  served  three 
or  more  terms.  The  study  quoted  other  sources  to  show  that  such  data  is 
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typical  and  concluded  that  rapid  turnover  among  prosecutors  is  a  problem  which 
limits  development  of  expertise.      The  turnover  was  attributed  to   a  number  of 
factors  but  primarily  low  salaries.     The  study  quoted  a  1969  U»  S.  News  and 
World  Report  survey  which  found  that  the  major  problem  across  the  nation  was 
not  recruiting  prosecutors,   but  keeping  them:   prosecutors*   offices  were,    in 
effect,    "training  grounds  for  private  and   corporate  practice."     The  primary 
cause  of  the  turnover  was   found  to  be  low  pay. 

In  the  Attorney  General's   survey.    259  of  455  respondents  said  that  they  would 
be  willing  to  serve  full  time  if  their  salary  were  increased. 

In  further  developing  the  argument  for  full-time  prosecutors,   the   study  concluded: 

"The  position  is  important  enough  to  require  full-time  attention;   there 
is  continuing  danger  that  conflicts  of  interest  will  develop;   private 
activities  may  be  detrimental  to  his  prestige  as  a  public  officer; 
and  it   is   difficult  to  draw  a  clear  distinction  between  actions  taken 
as  a  public  and  as  a  private  attorney." 

The  study  also  commented  on  training  programs  for  prosecutors  saying  that  one 
problem  was  lack  of  unifonn  standards  and  coordination  or  exchange  of  ideas 
among  prosecutors   themselves. 

The   study  also  quoted   the   findings   of   several   states  to  the  effect  that  a  related 
problem  to  the   prosecutor  is   a  lack  of  adequate   investigative  facilities   and  the 
fact  that  the  prosecutor  has  to  be   the   Chief   Adviser  to   police   and  sheriffs 
when  questions  of  law  arise.      This   in  turn  leads  to  feelings  of   insecurity 
among  younger  prosecutors  and   is  another  reason  given   for  the   turnover  rate. 

The  Attorney  General's   study  pointed   out  that  many  states   are  establishing 
permanent  staff  offices  for  their  prosecutors'   associations.     The  offices  differ 
from  state  to  state  but  most  are  entitled   "office  of  training  coordinator"  and 
the  primary  functions  of  the  various  offices  are  similar.      ("Appendix  C"  describes 
some  possible  activities  of  an  office  of  Prosecutor  Training  Coordinator.      Appli- 
cation  for  funding  of  such  an   office   in  Montana  was  made  by  the  Montana  County 
Attorneys'    Association  to   the   Governor's   Crime   Control   Commission.) 

American   Bar  Association 

In   its   327-page    "Approved   Draft,    1971,"  on  Standards  Relating  to  the   Prosecution 
Function  and   the  Defense  Function,   the   American  Bar  Association  states: 

"The   political   process  has   played   a  significant  part   in  the   shaping  of 
the  role  of  the  American   prosecutor.     Experience  as  a  prosecutor  is 
a  familiar  stepping  stone  to  higher  political  office.     The   "D.A."  has 
long  been  glamorized   in   fiction,    films,    radio,   television  and   other 
media.     Many  of  our  political  leaders  had  their  first  exposure  to 
public  notice  and  political  life  in  this  office.     A  substantial  number 
of  executive  and  legislative  officials  as  well  as   judges  have  served 
as  prosecuting  attorneys  at  some  point   in  their  careers.     The  political 
involvement  of  a  prosecutor  varies.      In   most   jurisdictions  he   is   required 
to  run  with  a  party  designation.      In   some  places  prosecutors  are  elected 
on  a  non-partisan  basis.     The  powers  of  a  prosecutor  are  formidable  and 
he   is  an   important  personage   in   his   community.      If  he   is  not  truly 
independent  and   professional,   his  powers   can  be  misused  for  political 
or  other  improper  purposes.      Perhaps  even  more  than  other  American 
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public  officials,   the  prosecutor's  activity  is  in  large  part  open  to 
public  gaze — as  it  should  be — and  spotlighted  by  the  press.     The   importance 
of  his  function  is  such  that  his  least  mistake  is  likely  to  be  magnified, 
as  are  many  of  his   successful  exploits. 

This  report  considers  some  of  the  negative  aspects  of  popular  election 
of  prosecutors  and  takes  note  of  a  considerable  body  of  opinion  against 
that  method  of  selection.     Underlying  popular  election  of  prosecutors, 
however,   is   the  deep  concern  that  the  enormous  power  of  a  prosecutor' 
be  vested  in  a  public  officer  who  is  responsive  directly  to  the   electors. 
Although  ultimate  fact  finding  rests  with  jurors,    it  can  fairly  be  said 
that  the  power  of  the  prosecutor  to  institute  criminal  prosecutions  vests 
in  him  ain  authority  in  the  administration  of  criminal  justice  at  least 
as  sweeping  as,   and  perhaps  greater  than,   the  authority  of  the   judge  who 
presides  in  criminal  cases.      In  short,   since  the  prosecutor  is  vested 
with  virtually  unreviewable  power  as  to  the  persons  to  be  prosecuted  or 
not,   the   check  of  periodic  elections — a  direct  accounting  of  stewardship- 
is   a  mechanism  exemplifying  the  power  of  the   people  over  their  sei-vant." 

Six  of  the   standards   adopted  for  the   "organization  of  the  prosecution  fimction" 
are: 

"2.2     Inter-relationship  of  prosecution  offices  within  state. 

(a)  Local  authority  and  responsibility  for  prosecution  is   properly 
vested  in  a  district,   county  or  city  attorney.     Wherever  possible, 

a  unit  of  prosecution   should  be   designed  on  the   basis  of  population, 
caseload  and  other  relevant  factors   sufficient  to  warrant  at  least  one 
full-time  prosecutor  and  the  supporting  staff  necessary  to  effective 
prosecution. 

(b)  In  some   states   conditions   such  as   geographical  area  and  pop- 
ulation may  make  it  appropriate  to   create  a  statewide  system  of  pros- 
ecution  in  which  the   state  attorney  general  is  the    chief  prosecutor 
and  the  local  prosecutors  are  his  deputies. 

(c)  In  all  states   there   should   be   coordination  of  the   prosecution 
policies  of  local   prosecution  offices  to   improve   the   administration  of 
justice   and   assure   the  maximiira  practicable  uniformity  in  the   en- 
forcement of  the   criminal  law  throughout  the  state.      A  state  council  of 
prosecutors   should  be  established  in  each  state, 

(d)  In  cases  where  questions  of  law  of  statewide  interest  or  con- 
cern  arise  which  may  create   important   precedents,   the   prosecutor 
should  consult  and  advise  with  the  attorney  general  of  the   state. 

(e)  A  central   pool  of  supporting  resources   and  manpower,    includ- 
ing laboratories,   investigators,    accountants,   special  counsel  and 
other  experts,    to  the   extent  needed   should  be  maintained  by  the   state 
government   and   should  be  available  to   all   local   prosecutors. 

Commentary 

a.     Basic  units  of  prosecution 

Traditionally,   the  American  prosecutor  is  a  local  official  whose  area 
of  responsibility  is   limited  to   a  particular  district,   county  or  city.      Di- 
vision of  prosecutorial   responsibility  on  this  basis  serves  to  emphasize 
the  need   for  the   prosecutor  to  be   responsive  to  local   conditions.      His 
familiarity  with  the   community  aids   him  in  gathering  evidence,    in   al- 
locating his   resources  to  the  various  activities  of  his  office,   and  in 
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appraising  the  disposition  appropriate  to  particular  offenses  and  offenders, 
In  most  states,    in  addition  to  the  unit  of  prosecution  responsible  for 
major  prosecutions   for  violations  of  state   law   (chiefly  felonies),    there 
are  prosecutorial  offices  of  lesser  territorial  scope  charged  with  the 
prosecution  of  violations  of  local  ordinances. 

The  emphasis   on  a  locally  functioning  prosecutor  and  a  large,   if 
not  unlimited,   autonomy  for  such  official   stemmed  from  early  Amer- 
ican  experience  with  distant  Crown  officials  not  responsive   to  local 
attitudes  and  traditions.     What  began   as  a  valid  opposition   to  non- 
representation  and  non-responsive  officialdom  took  root  and  became 
a  parochialism  which  persists  today  in  spite  of  vastly  changed  condi- 
tions and  manifests  itself  in  an  unreasoning  opposition  to  statewide 
coordination  of  the   prosecution  function  designed  to   promote  reason- 
able uniformity  of  policies  and  practices. 

There  are  two  major  problems   with  the   present   system  of  prosecutorial 
offices  vrtiich  require  attention.     The  first  is  the  lack  of  coordination 
among  prosecution  offices  resulting  from  their  autonomy.     This  matter 
is   treated  in   subsection    (c),   discussed  below.      The  other  major  source 
of  difficulty  is  the  existence  of  offices  based  on  small  territorial 
areas.     Many  territorial  units  are  too  small  in  terms  of  population  to 
support  more  than  a  part-time  office.      In   at  least  32  states  a  majority 
of  the   prosecutors  devote  half  or  less  of  their  time  to  the   prosecutorial 
duties  of  their  office.     See  The   Prosecuting  Attorneys  of  the   United 
States— IQ65,    2  NDAA   J.   iqi,   195    (1966).      Offices   of  such   small   size 
cannot  provide  the   investigative  resources,    the   accumulated   skill  and 
experience   and  the  variety  of  personnel  desirible   for  the   optimum  func- 
tioning of  an  efficient  prosecution  office.     Neither  can  they  provide  op- 
portunities for  developing  a  range  of  special  skills  and  internal  checks 
and  balances  within  the  office.      Organization  of  the  prosecution   func- 
tion on  a  district  basis,    extending  over  more  than  one  county,   offers 
the  best  hope  for  improving  the  prosecution  structure  in  areas  with  in- 
sufficient population  to  support  a  substantial  office  on  a  county-wide 
basis  alone... 

b.      Statewide  system 

Alaska,   Delaware  and  Rhode   Island  have  statev;ide   systems   of  pros- 
ecution.     In  Alaska  and  Rhode   Island  the  attorneys  general  are  given 
responsibility  for  all  criminal   prosecutions  and  empowered  to  appoint 
assistant  attorneys  general  to  aid  them  in  the  discharge  of  their  duties. 
ALASKA  STAT.  §§  U. 23. 020  -.O5O   (1962);   R.    I.   GEN.   LAWS  ANN.  §§  42-9-1, 
-Ut   as   amended   (Supp.,   1967).      In  Delaware   the   attorney  general   is 
empowered  to  appoint  deputies  with  statewide  powers  of  prosecution. 
DEL.   CODE  ANN.   tit.   29  3   2502    (I96/+).      The  experience  in   these  states 
does  not   provide  an  adequate  basis   to  determine  the  feasibility  of 
statewide  systems   of  prosecution  in  other  states  with   larger  populations. 
Some   studies  of  the   prosecution   structure  have   recommended  the   establish- 
ment of  a  statewide   system.      See  WICKEHSHAM  COMM'N  REPORT  ON  PROSECUTION 
11-14,   3«   (No.   U,   I96R)    roriginally  published  by  G.P.O.  I93I  and  herein- 
after cited  WICKERSHAM  COMTl'N  REPORT).      Because  criminal  law  is   largely 
a  creature  of  state  government,   there  is   considerable  appeal  to  this 
view.     However,   each  state  will  need  to  examine  its  own  geography, 
transportation  and  government  structure  with  a  view  to  adoption  of 
the  most  desirable  system.      An  example  of  effective  administration  on 
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a  nationwide  basis  is  afforded  in  the  outstanding  performance  of  the 
Department  of  Justice,  which  functions  through  nearly  100  appointed 
district  attorneys  in  more  than  50  states  and  territories  with  central, 
direction  in  the  Attorney  General  in  Washington.  The  possibility  of 
moving  to  a  system  of  statewide  administration  of  the  prosecution  function 
should  not  be  disregarded. 

c.  Statewide  coordination 

Increased  state  coordination  may  be  the  only  means  to  overcome  the 
problems   inherent  in  local  autonomy.     From  the  Wickershara  Commission 
Report  of  the  1930' s  to  the  present,   every  major  study  of  the   prosecution 
function  in  the  United  States  has   concluded  that,   at  a  minimum,   there  is 
need  for  enlarged  statewide  coordination,      (emphasis  added)     As  the  result 
of  its  studies,   the  American  Bar  Association  Commission  on  Organized 
Crime  and  Law  Enforcement  proposed  in  1952  a  Model  Department  of  Justice 
Act  which  was  adopted  by  the  National  Conference  of  Commissioners  on 
Uniform  State  Laws.     This  Model  Act  includes  a  provision  that  the   chief 
state  prosecuting  official   "shall  consult  with  and  advise  the  several 
prosecuting  attorneys  in  matters  relating  to  the  duties  of  their  office," 
sind   another  authorizing  him  "to  make  studies  and  surveys   of  the   organiza- 
tion,  procedures  and  methods  of  operation  and  administration  of  all  law 
enforcement  agencies  in  the  State."     The  Act  also   provides  that   "It  shall 
be   the  duty  of  the  several  prosecuting  attorneys  of  this   State  to  cooperate 
with  and  aid  the  Attorney  General    (Director)   in  the   performance  of  his 
duties." 

The   President's  Crime   Commission,    in   its  196?  report,    reiterated 
these   recommendations.      PRESIDENT'S  CRIME  COMM'N  REPORT  IhS.      The 
Commission's   Task  Force  on  the   Administration  of   Justice,   in   its   import 
entitled  The  Courts  emphasized  the  need  for  greater  coordination  among 
the  different  levels  of  pix)secution •     Specifically,  the   Task  Force 
suggested  that  the  state  attorney  general  provide  technical  and  statist- 
ical services,   engage  in  training  operations  and  develop  broad  policies 
for  the  administration  of  prosecutorial  discretion. 

The  recommendation  for  the  establishment  of  a  state  council  of 
prosecutors  flows  from  the  successful  experience  with  similar  bodies 
in  the   judiciary   (judicial  councils  or  conferences)  and  from  the  prosecu- 
tion councils  already  in  operation  in  California,    Indiana,   Kansas, 
Massachusetts  and  Texas.     Each  state  should  provide  by  statute  for  the 
establishment  and  adequate  funding  of  a  council  of  its  officials  engaged 
in  the  function  of  prosecution,      (emphasis  added)     Meetings  of  such  a 
council  provide  an  opportunity  for  valuable  exchange  of  experience 
and  ideas  among  prosecutors  and  enhance  the  likelihood  that  statewide 
policies  will  be  formulated  with  an  understanding  of  the  needs  of  local 
prosecution. .. 

d.  Consultation  with  attorney  general 

The  Model  Department  of  Justice  Act  would  grant  the   attorney  general 
power  to  appear  in  criminal  prosecutions  on  questions  of  law.     The  provision 
is  designed  to  protect  the  interests  of  the  state  and  thereby  of  other 
local  prosecutors  when  issues  are  at  stake  in  a  case  which  might  create 
an   important   precedent.      It   is   recognized  that  the   provision  of  the   model 
act  would  not  be   compatible  with  the   existing  systems   in  many  states 
and  would  engender  avoidable   controversies.      The   same  objective  can  be 
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achieved. . .by  consultation  and  cooperative  endeavor  among  local  prosecutors 
and  the  attorney  general  to  reach  agreed  positions  upon  questions  of  law 
of  statewide  concern  which  may  arise  in  criminal  pixjse cut ions . 

e.  Prosecution  resources  pool 

The  need  for  a  resources  pool  on  the  state  level  needs  no  documenta- 
tion. Few  local  prosecution  offices  can  support,  either  in  volume  of 
activity  or  in  financial  terms,  the  full  complement  of  technical  and 
professional  experts  that  is  necessary  for  effective  investigation  and 
prosecution  under  modem  conditions.  On  the  federal  level,  such  services 
are  made  available  to  the  various  United  States  Attorneys  through  the 
facilities  of  the  Department  of  Justice,  including  the  Federal  Bureau  of 
Investigation,  the  Treasury  Department  and  other  agencies,  all  of  which 
are  staffed  by  highly-trained  career  professionals. 

Counsel  with  experience  in  certain  types  of  litigation,  for  example, 
tax  law  violations,  food  and   drug  law  offenses  or  other  specialized  types 
of  criminal  prosecutions,  can  also  be  providec  by  a  state  agency  to  assist 
in  local  prosecutions,  vihere  the  local  office  does  not  have  sufficient 
manpower  to  develop  specialized  personnel  in  these  fields.   The  federal 
system  presents  a  valuable  model  in  this  respect.  Where  such  facilities 
are  already  available  at  the  state  level,  local  prosecutors  should  be 
encouraged  to  make  fullest  use  of  such  resources. 

2.3  Assuring  high  standards  of  professional  skill. 

(a)  The  function  of  public  prosecution  requires  highly  developed 
professional  skills.  This  objective  can  best  be  achieved  by  promoting 
continuity  of  service  and  broad  experience  in  all  phases  of  the  prose- 
cut  ion  fun  ct  ion . 

(h)   Wherever  feasible,  the  offices  of  chief  prosecutor  and  his  staff 
should  be  full-time  occupations. 

(c)   Professional  competence  should  be  the  only  basis  for  selection 
for  prosecutorial  office.  Prosecutors  should  select  their  staffs  on 
the  basis  of  professional  competence  without  regard  to  partisan  political 
influence. 

fd)  Except  when  seeking  re-election,  a  prosecutor  who  is  a  candi- 
date for  elective  office  should  resign,  or  at  least  obtain  leave  of 
absence  during  the  period  of  a  political  campaign,  and  should  do  so 
as  soon  as  he  announces  his  candidacy. 

fe)  In  order  to  achieve  the  objective  of  professionalism  and  to 
encourage  competent  lawyers  to  accept  such  offices,  compensation  for 
prosecutors  and  their  staffs  should  be  commensurate  with  the  high 
responsibilities  of  the  office  and  comparable  to  the  compensation 

of  their  peers  in  the  private  sector. 

(f)  Where  the  prosecutor  is  an  elected  official,  it  is  desirable 
that  the  statutes  providing  for  election  require  that  the  candidates 
run  without  party  designation. 

Commentary 

a.  Career  service 

In  an   effort  to  recruit  the  most  competent  of  law  school  graduates 
in  competition  with  large  law  firms,  prosecution  offices  have  used  as 
an  inducement  the  larger  opportunities  for  trisLL  experience  afforded 
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by  spending  a  few  years  as  a  prosecutor.      It  is  indeed  true  that  a  young 
lawyer  can  acquire  a  wide  trial  experience   in  a  relatively  short  period 
in  a  prosecution  office,  but  there  is  a  limit  on  how  much  "turnover"  of 
personnel  is  tolerable  and  consistent  with  effective  prosecution.     The 
current   phenomenon  of  bright  young  men   "flitting"   in   and  out   of  prosecution 
offices  in  order  to  acquire  trial  experience  on  the   assumption  that  it 
is  valuable  to   them  confuses  exposure  with  experience  and  seriously 
undermines  the  efficiency  of  the  office;    it  may  well  be  one  of  the  large 
factors  contributing  to  lack  of  pixjfessional  competence  observable  in 
some  prosecution  offices.     The  most  efficient  prosecution  offices  are 
built  on  a  career  type  service.     See  Mayer,    "Hogan's  Office"  Is  a  Kind 
of  Ministry  of   Justice,   N.Y.   Times,    July  23,   196?,  5  6    (Magazine),   p.    7. 
Some  prosecutors  will  not  appoint  a  recent  law  graduate  unless  he  commits 
himself  to  serve  for  at  least  three  or  four  jrears.     This  pjolicy  has 
demonstrable  advantages.     An  efficient  balance  in  terms  of  personnel 
can  be  achieved  by  maintaining  a  continuing  cadre  of  experienced  lawyers 
supplemented  by  infusion  of  young  lawyers,   some  of  whom  may  be  attracted 
to  continue  in  this   important  public  service.     A  career  service  need  not 
require  that  all  or  even  a  majority  of  the  staff  dedicate  their  professional 
lives   to  this  one  task.     Effective  prosecution,   however,   i*equires  substantial 
continuity  of  service.     A  career  service  may  be  patterned  on  the  United 
States  Department   of  Justice  central  staff  which  relies  on  normal   attrition 
and  turnover  to  maintain  the   desirable   infusion  of  new  personnel. 

To  develop  and  maintain  a  high  degree  of  professional  performance 
in  a  prosecution  office  requires  a  certain  degree  of  continuity  at  several 
levels.      In  a  large  office  the  most  important  of  these  levels  is  the   cadre 
of  experienced  prosecutors  who  staff  the  various  sections,  bureaus  or 
divisions.     With  such  a  reservoir  of  experience  in  continuity,   periodic 
changes  in  the  office  of  chief  prosecutor  are  tolerable  even  if  not 
desirable.     With  reasonable  continuity  at  these  two  levels,   some  turnover 
at  lower  levels  of  the  staff  are  not  only  tolerable  but  perhaps   desirable 
to  maintain  a  steady  infusion  of  "new  blood"  and  new  ideas  and  to  supply 
a  source  from  which  senior  prosecutors  can  be  promoted.      In  this  respect, 
the  office  and  staff  of  a  prosecutor  are  not  unlike  a  law  firm  or  any 
other  professionsLL  group  performing   important  functions. 

b.     Full-time  occupation 

An  important  step  in  achieving  the  goal  of  professionalism  is  to 
make  the  position  of  prosecutor  a  full-time  occupation  for  its  holder. 
At  present,   a  large  niamber  of  prosecutors,    including  some  in  urban  areas, 
devote  only  a  portion  of  their  professional  effort  to  the   duties  of 
their  office.     See  The  Prosecuting  Attorneys  of  the  United  States — 1965, 
NDAA  J.  191,  195-217  (I966).     Many  undesirable  problems  arise  from  this 
situation.      "The  attorneys  he  deals  with  as  a  public  officer  are  the 
same   ones  with  whom  he  is  expected  to  maintain  a  less  formal  and  more 
accommodating  relationship  as   counsel  to  private  clients.     Similar 
problems  may  arise  in  the  prosecutor's  dealing  with  his   private   clients 
whose  activities  may  come  to   his   official   attention."     PRESIDENT'S 
CRIME  COMM'N,   THE  COURTS   73.      Apart  from  the   problem  of  conflict  of 
interests,  which  raises   ethical   problems,   there   is   a  great  risk  that 
the  part-time  prosecutor  will  not  give   sufficient  energy  and  attention 
to  his  official  duties.     Since  his  salary  is   a  fixed  amount,   and  his 
total  earnings  depend  on  what  he  can  derive  from  his   private  practice, 
there  is  a  continuing  temptation  to  give  priority  to  private   clients. 
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There  may  be  some  areas  of  the   coiontry  in  which  geographical   considera- 
tions make   it  impractical  to  establish  prosecution  offices  on  a  scale 
which  would   reouire   a  full-time   attorney,   but   in  most   areas  of  the  country 
it  can  be  done  by  enlarging  the  area  he  serves  so  as   to  support  and  warramt 
the  services  of  a  full-time  prosecutor.      In  larger  districts,  where  the 
prosecutor's  office  consists  of  more  than  one  attorney,   there  is  no  substan- 
tial  justification  for  the  retention  of   the  practice  of  hiring  assistants 
on  a  part-time  basis.     The  experience  and  performance  of  the  United  States 
Department  of  Justice  suggests  that  even  the  remote  and  isolated  areas  can 
be  served  from  a  centrally-located  prosecutor's  office  without   reliance 
on  part-time  assistants.     The   public   interest  requires  that  the  practice 
of  employing  part-time   prosecutors  should  be  eliminated  as  soon  as  feasible, 

c.  Selection  of  the  prosecutor  and  staff 

Opinion  has   long  been  divided  on  the  question  whether  the   office  of 
prosecutor  should  be  appointive  or  elective.      Some   studies  of  the   American 
prosecutor  have  concluded  that  the   partisan  political  basis  of  selection 
of  the   prosecutor  coupled  with  the   expenses  of   campaigning  for  an   elective 
office  has  had  deleterious  consequences  for  the  quality  of  the  men  who 
were  attracted  to  the  position,    for  the  even-handed  administration  of 
justice,   and  for  energetic  law  enforcement.     See  MOLLY,   POLITICS  AND 
CRffllNAL  PROSECUTION    (1929);   WICKERSHAM  COMI^'N  REPORT  I5,   37.      However, 
more   recent  evaluations  of  the   elective   system  have  been  more  moderate, 
noting  that   it  has  advantages   in  making  the   prosecutor  more  responsive 
to  comm\jnity  needs  and  giving  him  an  independent  political  base.     See 
PRESIDENT'S  CRIME  COMM'N  REPORT  148. 

Whether  a  chainge   in  the  formal   processes   for  the   selection  of  the 
prosecutor  csin  or  should  be  accomplished,  the  ultimate  goal  is   to  remove 
the  office  from  politics.      (emphasis   added)      To  do  this   requires  the 
support  and  cooperation  of  the   bar  and   political   parties.      An  effort 
should  be  made  to   reach   an  understanding  that  the   position  of  public 
prosecutor  should  not  be  subject  to  the   pressures  and  deinands   of  partisan 
politics  but  that  nominations  are  to  be  based  on  merit,   after  consultation 
with  the   bar,   as   is  the   case  with  elective   judges   in  many  states. 

Regardless  of  the  method  by  which  the   chief  prosecutor   is  selected, 
there  is   no  ground   for  the   selection  of  assistants   on  any  basis   other  than 
their  fitness  for  the  duties  of  office.     Those   considerations  which  may 
make  it  desirable  that  the  chief  prosecutor  be  politically  responsible   to 
the  public  do  not   extend  to  his   assistants.      In   some  areas   these   positions 
have  been  brought  within  the  scope  of  career  service  or  some  similar 
system  of  merit   selection  and  tenure,   with  substantial   success.      However, 
given  the   nature  of  the   professional   relationships   in  a  prosecutor's 
office,    a  career  service  method  of  selection  should  vest   adequate  dis- 
cretion in  the   chief  prosecutor  to  make  his  selection  from  a  group  of 
qualified  candidates,    including;  discretion  to  refuse  to  make  any  appoint- 
ment  if  he   is   not  satisfied  with  any  of  the   applicants. 

d.  Campaigning  for  elective  office 

Historicailly,   American  prosecutors,  unlike  prosecutors   in  other  legal 
systems,    frequently  have  become   candidates   for  other  public  office,    some- 
times at  the   highest   levels  of  government.      The  exigencies  of  a  political 
campaign   impose  stresses  upon  a  candidate  which  often  have  the  appearance, 
if  not  the  reality,   of  incompatibility  with  his  continuance  in  office  as 
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public  prosecutor.   It  is  not  simply  the  intrusion  upon  the  time  he  is 

expected  to  devote  to  his  duties,  but  the  appearance  he  may  give  of  using 

the  prestige  and  large  power  of  his  office  to  advance  his  political  interests, 

To  restrict  that  temptation  and  the  correlative  doubt  that  it  casts  on 

the  integrity  of  the  office,  he  should  resign  or  at  least  take  a  leave 

of  absence  if  he  seeks  another  elective  office. 

e.  Compensation 

The  salary  attached  to  the  prosecutor's  office  should  befit  the   dignity, 
responsibility  and  importance  of  the   position.      The  compensation  of  the 
chief  prosecutor  and  his  assistants  should  be  comparable  to  that  paid  for 
similar  services  in  the   private  sector  of  the  economy.     See   5  U.S.C. 
3   5304   (1)    (1966),   which  adopts   the   concept  of  comparability  for  the 
federal   career  service,    "We  should  expect  the  compensation  of  those  whom 
we  entrust  with  high  responsibilities  and  authority  in  government  to  bear 
some  reasonable   relationship  to  that  received  by  their  peers  in  private 
life.      This   expectation,   however,    is  not  now  being  met."     Report  on 
Executive,   Legislative  and  Judicial  Salaries,    "Kappel  Report,"  p.  1. 

There  are  still  a  few  jurisdictions  in  which  prosecuting  attorneys  are 
paid  in  part  through  fees  on  a  case-by-case  basis .     See  The   Prosecuting 
Attorneys  of  the  United  States~1965,   NDAA  J.  I9I,   I93   (I966).      It   is 
clear  that  fee   systems  of  remuneration  for  prosecuting  attorneys  raise 
serious  ethical  and  perhaps  constitutional  problems,   are  totally  unaccept- 
able under  modem  conditions,   and  should  be  abolished  promptly.   Cf .  Tumey 
V.  Ohio,   273  U.S.    510  (1927). 

f.  Non-partisan  election 

In  many  jurisdictions  the  office  of  prosecutor  is  an  elective  office  on 
a  partisan  ballot.  In  such  circTimstances,  a  prosecutor  does  not  contravene 
these  standards  where  he  runs  for  office  with  party  designation.  From  the 
standpoint  of  the  responsibility  of  the  bar  for  improvement  in  the  system 
of  justice,  however,  it  would  be  desirable  that  the  election  laws  be  altered 
in  those  jurisdictions  now  providing  for  partisan  election  of  prosecutors, 
so  that  prosecutorial  office  could  be  treated  on  the  "merit  plan"  or  some 
other  non-partisan  basis.  Cf .  Winters  fr  Allard,  Judicial  Selection  and 
Tenure  in  the  United  States,  in  THE  COURTS,  THE  PUBLIC,  AND  THE  LAW 
EXPLOSION,  at  14^-66  (H.  Jones  ed.  IQ65). 

2.4  Special  assistants,  investigative  resources,  experts. 

(a)  Fxmds  should  be  pixjvided  to  enable  a  prosecutor  to  appoint 
special  assistants  from  among  the  trial  bar  experienced  in  criminal 
cases,  as  needed  for  the  prosecution  of  a  particular  case  or  to  assist 
generally. 

(b)  Fiinds  should  be  provided  to  the  prosecutor  for  the  employment 
of  a  regular  staff  of  professional  investigative  personnel  and  other 
necessary  supporting  personnel,  under  his  direct  control,  to  the  extent 
warranted  by  the  responsibilities  and  scope  of  his  office;  he  should 
also  be  provided  with  funds  for  the  employment  of  qualified  experts 

as  needed  for  particular  cases. 

Commentary 

a.  Special  assistant  prosecutors 
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The  nature  of  the  prosecutor's  responsibilities  are  such  that  the  flow 
of  work  through  his  office  does  not  remain  at  a  constant  level  at  all  times. 
The  incidence  of  crime  is  not  sufficiently  predictable  to  permit  a  nice 
calculation  of  the  staff  needs  at  eveiy  moment  during  the  year.   It  is 
important  that  the  prosecutor  have  flexibility  in  meeting  this  sitioation, 
so  that  he  is  not  forced  to  compromise  his  responsibilities  by  disposing 
of  cases  on  a  basis  not  fully  compatible  with  the  interests  of  the  public 
merely  because  of  an  unusual  volume  of  cases.  The  employment  of  qualified 
assistants  on  an  ad  hoc  basis  is  the  best  remedy  for  the  periodic  ebb 
and  flow  of  prosecution  activity.  It  is  particularly  desirable  that 
prosecutors  be  free  to  add  to  their  staffs  from  time  to  time  for  the 
purpose  of  trying  a  particular  case  or  cases  a  temporary  special  prosecutor, 
drawn  from  the  practicing  trial  bar,  including  defense  lawyers. 

b.   Investigative  and  other  supporting  personnel  and  experts 

Traditionally,  most  prosecutors  have  relied  on  the  police,  sheriff,  and 
other  law  enforcement  officers  for  investigation  of  crime.  Their  investi- 
gative work  necessarily  figures  in  much  of  the  prosecutor's  activity,  since 
in  most  cases  prosecution  is  initiated  as  the  result  .of  efforts  on  their 
part.  However,  the  prosecutor  may  need  to  conduct  investigations  which 
the  police  are  unable  or  unwilling  to  undertake  or  investigations  of 
public  officials,  including  the  police  themselves.  For  such  purposes 
and  also  to  carry  out  lengthy  or  especially  technical  investigations, 
he  should  be  provided  with  independent  professional  investigative  per- 
sonnel who  are  subject  to  his  supervision.  Where  the  size  of  his  office 
does  not  permit  this,  he  should  have  access  to  investigators  through  a 
i^sources  pool. 

In  addition  to  the  need  for  investigative  staff,  a  prosecution  office, 
like  any  other  law  office,  needs  sufficient  supporting  personnel  to  permit 
it  to  operate  efficiently.  There  is  no  saving  to  the  taxpayer  if  relatively 
highly  paid  professional  men  are  forced  to  perform  stenographic  and  clerical 
duties  because  of  the  lack  of  secretarial  personnel.  The  prosecutor  should 
be  provided  with  the  staff  assistance  to  permit  him  to  operate  as  nearly 
as  possible  in  the  manner  of  an  efficient  private  law  office. 

Under  modem  conditions  the  prosecutor  must  be  provided  with  expert 
scientific  assistance  if  he  is  to  keep  pace  with  the  growing  need  for 
more  effective  investigation  and  prosecution  of  criminal  activities. 
The  value  in  the  investigation  and  solution  of  crime  of  modem  crime 
laboratories  such  as  the  Federal  Bureau  of  Investigation  and  other  law 
enforcement  agencies  maintain  is  universally  recognized.  Such  scien- 
tific resources  should  be  available  to  the  prosecutor  at  his  level  in 
the  process  of  law  enforcement.  Public  funds  should  be  provided  for 
the  employment  of  the  services  of  psychiatrists,  pathologists,  chemists, 
document  analysts,  bsillistics  and  other  experts  as  they  may  be  needed 
in  the  effective  functioning  of  the  prosecutor's  office,  just  as  they 
have  been  provided  to  the  defense.  See  Federal  Criminal  Justice  Act, 
1ft  U.S.C.  §  2006a  fl96iV). 

2.5  Prosecutor's  handbook;  policy  guidelines  and  procedures. 

(a)  Each  prosecutor's  office  should  develop  a  statement  of  (i) 
general  policies  to  guide  the  exercise  of  prosecutorial  discretion 
and  (ii)  procedures  of  the  office.  The  objectives  of  these  policies 
as  to  discretion  and  procedures  should  be  to  achieve  a  fair,  efficient 
and  effective  enforcement  of  the  criminal  law. 
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(b)  In  the  interest  of  continuity  and  clarity,  such  statement  of 
policies  and  procedures  should  be  maintained  in  a  handbook  of  internal 
policies  of  the  office. 

Commentary 

a.  Policy  guidelines 

It  would  be  impossible  to  attempt  to  develop  in  these  standards  a 
comprehensive  statement  of  the  criteria  for  the  exercise  of  prosecutorial 
discretion.  Some  of  the  considerations  involved  in  this  function  as  to 
vriiich  there  is  widespread  agreement  are  stated  in  later  portions  of  this 
report.  But  the  essence  of  the  concept  of  discretion  is  the  flexibility 
to  cope  with  myriad  and  unique  circumstances.  Nevertheless,  the  very 
process  of  articulating  policies  in  itself  contributes  to  the  formulation 
of  sound  policies  by  compelling  consideration  and  evaluation  of  practices 
which  may  have  outlived  their  usefulness.   The  articulation  of  policies 
should  be  oriented  to  the  ultimate  goals  of  prosecution,  that  is,  the 
fair,  efficient  and  effective  administration  of  criminal  justice. 

b.  Office  handbook 

The  articulation  of  policies  and  procedures  should  be  preserved  in 
a  handbook  or  manual  which  should  be  maintained  in  light  of  changes  in 
rules,   statutes  and   judicial  decisions   and  in  light  of  day-to-day  ex- 
perience.     This   should  be  done  in  sufficient  detail  to  describe  the 
criteria  governing  the   principal  duties  of  the  office.     Highly  useful 
manuals  have  been  established  in  some   prosecutors'   offices,   e.g..   Office 
of  the  District  Attorney,    County  of  Los  Angeles,    California.     They  serve 
to  maintain  consistent  practices  and   continuity  despite  changing  personnel 
and  tend  to  assure  that   policies  adopted   at  the   highest  levels   of  the 
office  are  observed  by  the   staff.      Perhaps  of  equal   importance   is   the 
fimction  of  such  a  handbook  as   a  teaching  tool  by  which  the   acciimulated 
experience  of  many  others   is  preserved  and  transmitted. 

Since  the  utmost  candor  of  expression  is  indispensable,   directives 
as  to  strategic  and  tactical  matters  which  a  chief  prosecutor  may  give 
to  his   staff  should  be  accorded  the   confidential  status  of   internal 
executive  memoranda  and  be   treated  as   falling  within  the   executive 
privilege.      See  McCORI'IICK,  EVIDENCE  §  I44   (1954).      A  manual  or  handbook 
defining  general   and   broad  policies   of  the   office   is   in  a  different 
category.      The   public   interest  will  be  best  served  by  having  general 
policies,   procedures   and   guidelines  known  to  the  bar  and,    indeed,   to 
the  courts. 

2.6     Training  programs. 

Training  programs   should  be  established  within  the   prosecutor's 
office  for  new  personnel  and  for  continuing  education  of  his  staff. 
Continuing  education  programs  for  prosecutors  should  be  substsintially 
expanded  and   public   fvinds   should  be  provided  to   enable  prosecutors 
to  attend   such  programs. 

Commentary 

"The  training  of  a   prosecutor  is   generally  limited  to   his   legal  educa- 
tion  ajid  whatever  courtroom  experience   he   has  had.     While  this   may  meet 
the  need   for  the   courtroom  and   trial  aspects  of  the    job,    it  does  not 
necessarily  prepare  the  man  for  his   administrative  and   law  enforcement 
functions."   PRESIDENT'S  CRIME  COI#I'N  REPORT  I48.     Even  lawyers  with 
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extensive  experience  in  the  trial  of  civil  cases  must  iindergo  a  large 
amount  of  new  training  and  added  education   in  the   substantive  law  and 
procedure  before  they  cam  function  at  a  high  degree  of  effectiveness 
in  the  trial  of  a  criminal  case.     See  Report  of  the    Conference  on  Legal 
Manpower  Needs  of  Criminal  Law,   U   r\rt.jj.    389,   412-13    (1967). 

Indoctrination  of  new  personnel  in  the   professionalism  expected  of 
them  in  the  role  of  prosecutor  and  education  in  the   traditions  and   policies 
of  the  office  are  essential  to  building  and  maintaining  efficiency  in 
and  respect  for  the  office  of  the  prosecutor  in  the  administration  of 
criminal  justice.     Such  training  can  be  fostered  through  the  use  of  the 
standards  developed  and  promiilgated  under  this  American  Bar  Association 
Project,   office  manuals  and  handbooks,   selected  writings  in  the  pro- 
fessional journals,   and  office  discussions.     Training  within  the   prose- 
cutor's office  should  give  special  emphasis  to  ethics,   conduct,   etiquette 
and  manners  in  the  courtroom  and  in  relations  with  the   court  and  opposing 
counsel.     English  barristers,  who  receive  intensive  training  in  these 
areas  as  students  in  the   Inns  of  Court  before  admission  to  the  bar  and 
thereafter  during  a  one-year  pupilage  status  with  a  senior  barrister, 
also  are   provided  with  detailed  guidance  in  a  handbook  and  printed  lectures 
authored  by  leading  members  of  the  bar.     See,   e.g.,   BOULTON,  CONDUCT  AND 
ETIQUETTE  AT  THE  BAR   (I967). 

The  National  District  Attorneys  Association  has  developed  training 
institutes  for  prosecutors,   as  have  the   Practicing  Law  Institute  and  the 
Northwestern  University  Law  School.      In  light  of   the  paucity  of  treatment 
of  these  subjects  in  law  schools,  such  programs  need  to  be  substantially 
expanded  and   public  f\inds   should  be  provided  to  defray  the  expenses  of 
attendance  of  prosecutors.     Funds  for  programs  of  this  kind  are  now 
provided  for  by  an   Act  of  Congress.      Omnibus  Crime  Bill  of  I968,   82   Stat. 
197*     State  and  local  governments  should  also  provide  funds  for  this 
purpos  e . 

2.7     Relations  with  the  police. 

(a)  The  prosecutor  should  provide  legal  advice  to  the   ix)lice  con- 
cerning police  functions  and  duties  in  criminal  matters. 

(b)  The  prosecutor  should  cooperate  with  police  in  providing  the 
services  of  his  staff  to  aid  in  training  police  in  the  performance  of 
their  function  in  accordance  with  law. 

Commentary 

a.  Role  as  legal  adviser 

In  recent  years,   the  necessity  for  the  development  of  methods  of 
guidance  to  keep  the  police  apprised  of  the  meaning  of  new  provisions 
of  law  or  court  decisions  which  affect  their  duties  and  powers  has  become 
increasingly  apparent.     To  meet  this  need  the   prosecutor  should  endeavor 
to  establish  and  maintain  at  all  times  a  relationship  of  mutual  confidence 
and  cooperation  with  the   police.      In  some  places,   especially  where  large 
staffs  are  involved,   a  useful  device  has  been  developed  in  having  the 
prosecutor  and  the   police  department  each  designate  one  staff  member  as 
a  coordinator-liaison  officer  through  whom  all  inter-office  matters  are 
cleared. 

b.  Role  in  police  training 
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Many  of  the  problems  which  have  plagued  the   police — and  Indeed  the 
public — in  recent  years  can  be  traced  to  mistaikes  of  the  police,  often 
entirely  inadvertent,   in  carrying  out  such  routine  duties  as  securing 
warrants,  making  arrests,  executing  warrants,    interrogating  persons 
in  custody,   and  conducting  line-ups  for  identification  purposes.      In 
a  period  when  all  of  the  constitutional  concepts  relating  to  these 
fxinctions   are  undergoing  refinement   and   redefinition,   it   is   imperative 
that  every  police  official,  especially  the  patrolman-on-the-beat,  be 
trained  carefully  as  to  the  limits  of  police  authority.     This  training 
cannot  be  casual  or  occasional  but  must  be  carefully  organized  and 
presented.     Few  lawyers  are  as  well  qualified  to  perform  this  function 
as  the  prosecutor  who  lives  with  the   judicial  response  to  police  action 
on  a  day-to-day  basis.     The  importance  of  this  function  of  the   prosecutor 
is  of  such  high  level  that  allowance  must  be  made  in  his  budget  for 
whatever  personnel  is  required  to  perform  the  function  effectively  and 
on  a  professional  teaching  basis .     The  importance  of  adequate  police 
training  is  suggested  by  the  example  of  the  F.B.I,  which  has  established 
its  remarkable  reputation  for  efficiency  in  large  part  by  the    intensive 
initial  and  continuing  training  its  agents  receive." 

Miscellaneous  Studies 

Minnesota  recently  conducted  a  district  prosecutor  experiment.      In  evaluating, 
the  Minnesota  County  Attorneys  concluded: 

"l)     that  the  geographic  size  and/or  the   population  size  of  a 
judicial  district  was  not  necessarily  compatible  with  the 
area  for  which  a  single  district  prosecutor  could  provide 
services, 

2)  that  the  confidence  of  a  county  attorney  in  requesting  help 
from  a  district  prosecutor  was  based  on  his  regard  for  the 
district  prosecutor's  experience,   ability,   and  the  personal 
rapport  between  them.      (Both  of  the  district  prosecutors  in 
the  experiment  were  former  county  attorneys .     Each  had  had 

a  minimum  of  ten  years  as  county  attorneys.)      In  conclusion, 
it  was  recommended  that  a  district  prosecutor  should  be  a 
person  with  good  experience  in  criminal   prosecution  located 
in  a  district  geographically  and  by  population  for  which  he 
could  provide  services  on  a  personal  basis  without  delegating 
anything  to  assistants. 

3)  Observing  the   public  defender  system  in  Minnesota,   it  was 
concluded  that  to  secure  the  advantage  of  experience,    it 
would  be  necessary  to  provide  a  salary  commensurate  with 
that  which  a   good  trial  lawyer  could  secure   in  private 
practice  and  tenure,   an  appointment  for  a  minimum  of  six 
years,  which  would  induce  a  man  to  move  his  residence  to  a 
rural  area  for  a  reasonable  length  of  time. 

k)     It  was  further  concluded  that  the  services  provided  under 
the  district  prosecutor  program  could  readily  be  had  under 
present  statute  through  assistants  to  the   attorney  general 
if  those  assistants  were  assigned  to  a  designated  area.      This 
system  would  eliminate  competition  or  duplication  between 
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the  services  available   through  the  attorney  general  and  a 
new  office  interleaved  between   the   attorney  general  and   the 
county  attorney  who  was  appointed  by  the  attorney  general, 
but  whose  services  were  at  the  request  of  the   county  attorney. 
It  was  felt  that  from  the  standpoint  of  administration  the 
assistant  attorney  general  would  be  a  preferable  system. 

5)     Finally,   county  attorneys  concluded  that  although  services 
in  the   criminal  field  by  the   district   prosecutor  would  be 
welcome,  the  present  problems  of  inadequate  compensation  for 
the  duties  of  the  office  of  county  attorney  and  inadequate 
training  for  the  myriad  responsibilities,   civil  and  criminal, 
would  still   remain." 

A  study  by  the   Idaho  Attorney  General's  office   recommended  a  district  attorney 
system  with  full-time  prosecutors.      The   study  said  that  most   prosecutors 

"...use  their  office  to   supplement  their  income.     All  must  consider 
the  odds   in  determining  whether  or  not  to   rvin  for  office.     Each 
gambles  that  public  service  will  not  interfere  with  their  private 
practice  which  provides  additional  income.      If  the  odds  are  poor 
and  if  the   job  as  prosecutor  apparently  requires  too  much  time, 
the  prosecutor  is  forced  to  decide  whether  to  let  his   private 
practice  slide  or  cut  down  on  his  prosecuting  duties.     This  ethical 
conflict   faces  each  and  every  part-time  prosecutor...   Further  conflict 
arises   in  the   small   county  where   there   is   a  sparsity  of  attorneys. 
In  these  counties,   the   case  can  and   has  arisen  where  the   prosecutor 
finds   himself  faced  with  the   problem  of   prosecuting  an  existing 
private   client,    or   representing,    in   a  civil  matter,   a  person  whom 
he  has   just   prosecuted." 

The  task  force  on   Administration  of   Justice  of  the    President's   Commission  on 
Law  Enforcement   and   Administration  of   Justice,    in   its   IP67  report  on  the   courts 
stated: 

"Local  election   increases   the  likelihood  that  the   prosecutor  will  be 
responsive  to  the   dominant  law  enforcement   views   and   demands  of  the 
community.      Since  he   is   not   dependent  on   another  official   for  reappoint- 
ment,  the   prosecutor  possesses   a  degree  of  political   independence 
that  is   desirable...   But  many  of  these  same    factors   interfere  with 
the  f\ill  developnent  of  the   prosecutor's  office.     Political  considera- 
tions make   some  prosecutors  overly  sensitive  to  what   is   safe,   expedient, 
and  in  confomity  with  law  enforcement  views  that  are  popular  rather 
than  enlightened.      Political   ambition  does  not  encourage  a  prosecutor 
to  take  the   risks   that  frequently  inhere   in   reasoned  judgments." 

The  task  force   also  commented  on   the   full-time   prosecutor  and   recommended  that: 

"Localities  should   revise  salary  structures  so  that  district  attorneys 
and   assistants  devote   full   time  to  their  office  without  outside 
practice.      The  effect  should  be   to  raise   the  qusility  of  the  office 
so  that  highly  talented  lawyers  will  seek  it.      In  smaller  jurisdictions, 
where  the   caseload  does  not  justify  a  full-time   criminal   prosecutor, 
consideration   should  be  given   to  use  of   prosecutors   representing 
larger  districts,    in  place  of  county  or  town  attorneys.      Assistants 
should  be  hired  on  a  non-partisan  basis." 
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In  a  Fall  I966  Montana  Law  Review  article  on   "Discretion  Exercised  by  Montana 
Cotinty  Attorneys  in  Criminal  Prosecutions"  it  was  concluded j 

"The  enactment  of  the  Model  Department  of  Justice  Act  in  Montana 
might  improve  the  administration  of  criminal   justice.         However,   it 
is  submitted  that  the  Model  Act  does  not  go  far  enough.     Section 
Seven,   which  "is  the  heart  of  the  Model  Act"  wo\ild  probably  give 
the  attorney  general  no  more  extensive  powers  or  duties  than  those 
which  he  has  under  present  Montana  law.     Section  Eight  of  the  Act 
may  be  desirable,   but  it   is  open  to  question  whether  an  elected 
governor  would  take  action  contrary  to  the  wishes  of  both  the  attorney 
general  and   a  county  attorney.      Section  Nine   is   also  theoretically 
meritorious,  but  there   is  no  reason  to  assume  that  it  would  be  emplojred 
more  often  than  Montana's  existing  removal  provisions.     The  Act  woiild 
do  nothing  to  improve  the  quality  of  county  attorneys   and   it  would 
do  little  to   increase   control  over  them. 

A  significant  reduction  of  the   possibilities  for  abuse  of  the 
prosecutor's  discretion  cannot  be  achieved  without  substantially 
revising  the  administration  of  criminal  prosecutions..    A  prosecuting 
attorney  must  be  given  extensive  discretion  in  the   conduct  of  his 
duties.     However,   an  increase  in  the  quality  of  prosecuting  attorneys 
should  result  in  a  corresponding  decrease  in  abuses  of  discretion .     Since 
one  of  the  most  serious   problems    in  Montana   is  that  many  coxmty  attorneys 
lack  the  time  to  adequately  perform  all  of  their  duties,   an  improvement 
in  quality  could  be  achieved  by  the  establishment  of  a  system  of   state's 
attorneys  to  deal  solely  with  the  prosecution  of  felonies.      County 
attorneys  would  retain  their  duties  of  prosecuting  misdemeanors  and 
handling  county  civil  business.     This  would  bring  the  functions  of 
the   county  attorney  in  line  with  his   salary  which   is   computed  on  the 
basis  of  part-time  employment.      The   adoption  of  such  a  system  would 
permit  the   assignment  of  a  state's   attorney  to  each   judicial  district 
to  prosecute  all  felonies  occurring  therein.     By  providing  the   office 
with  a  salary  comparable   to  that  of  a  district  judge,  more   competent 
attorneys  could  be  attracted  to  the  position.     A  good  salary  would 
also   justify  a  requirement  that  the   state's  attorney  devote  full  time 
to  his  duties  and  not  engage  in  a  civil  practice;   and  it  would  incline 
the  state's  attorney  to  run  the  office  as  a  career  position,   allowing 
him  to  become  more  proficient  in  his  duties. 

The  state's  attorneys,   at  least  in  the  larger  districts,  would 
have  to  hire   assistants   to  adequately  fulfill  their  functions.      If 
there   is  more  than  one  large   county  in   a  district,   the   assistant  might 
reside  and  work   in  a  cotinty  different  from  that  of  the  state's  attorney. 
This   system  would  also  make   feasible  the  employment  of  full-time 
investigative  officers.     Such  officers  are  greatly  needed  now,  but 
few  counties  are  large  enough  to  afford  them.     Since  the   jurisdiction 
of  the   state's   attorney  would  be  more   extensive,   the   hiring  of  a 
competently  trained  investigative  officer  would  be  economically 
justifiable   in   several  districts. 

State's  attorneys  could  be  either  elected  or  appointed.  If  the 
office  were  elective  the  problem  of  lack  of  control  over  exercises 
of  discretion,  now  encountered  in  connection  with  county  attorneys, 
would  remain.  The  American  Bar  Association  Commission  on  Organized 
Crime  has  recommended  the  appointment  of  local  prosecutors  in  order 
to  concentrate   responsibility  and  to  take   control  away  from  local 
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political  machines.     Appointments  might  be  made  by  either  the  governor 
or  the    attorney  general.     The  appointment   system  would  provide  the    state's 
attorney  vdth   a  degree   of   immunity  from  public  pressure   for  the   non- 
enforcement  of  certain  laws.     This  immunity  could  be  strengthened  by 
making  the  appointments  for  life  or  good  behavior.     The  method  of 
appointment  could  be  modeled  upon  the   "Missouri  plan"  for  the  selection 
of   judges.      A  committee   of  lawyers  and   laymen   in  each  district  would 
select  two  or  three   lawyers  who  they  feel  to  be  best  qualified  for 
the   position.     The  governor  or  attorney  general  would  make   the  appoint- 
ment from  this  group.      If  during  the   selection  process  preference  were 
given  to  those  who  have  held  the  position  of  assistant  state   prosecutor, 
whether  or  not  in  the   same  district,   a  career  service  would  be  promoted 
and  experience  would  be  increased. 

A  State  Department  of   Justice  could  much  more  effectively  control 
abuses   of  discretion   if  it  were  established   in   connection  with  a  system 
of  state's   attorneys.     The  head  of  such  a  department  would  either  be 
the  attorney  general  or  a  special  director  appointed  by  the   governor. 
A  director  might  be  more  desirable  since  much  of  the  attorney  general's 
time  is  taken  by  duties  of  a  civil  nature.     As  in  the  federal  system 
the  primary  responsibility  for  the   prosecution  of   criminal  offenses 
would   reside   in  the   head  of  the  department.      He  should  be  given   full 
powers  to  assist,    supervise,  and  supersede  the  state's  attorney.     To 
make  his   control  complete,   he   should   ilso  be  given  the  duty  to   remove 
a  state's   attorney  for  misconduct,   malfeasance,   or  nonfeasance.      The 
governor  should  have  the   power  to  appoint  a  lawyer  to  supersede  the 
head  of   the  department  if  he  neglects  his  responsibilities.      In  addition, 
if  the  head  of  the  Department  of  Justice  is  an  appointed  director,   the 
governor  should  be   able   to   remove  him   for  the   same   reasons . 

This   proposed  system  for  the   administration  of  criminal   prosecutions 
in  Montana   has   recognized  disadvantages:    it  would  be  expensive,   and 
ciny  attempt  to  implement  it,  which  might  require  a  constitutional  amend- 
ment, would  meet  formidable  opposition.      However,   this   survey  has   dem- 
onstrated that   although  a  great  deal   of  necessary  discretion  exists 
in   connection  with  the   prosecution  of  crimes,    the   powers  to  control 
the   actions  of  county  attorneys  are  both  inadequate  and   rarely  exercised. 
The  county  attorney  has  great   power  and  if  this   power  is   put  to   improper 
use  the   cost  to  society  can  be  great.      The  value  to  society  of  having 
this  broad  and  necessary  discretion  exercised  by  competent  men  subject 
to  meaningful   control   is   immeasurable." 
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CONCLUSIONS 


General 

The  County  Attorneys  of  Montana  piDbably  have  at  their  disposal  the  power  to 

substantially  affect  the  lives  of  people  more  than  any  other  public  officials. 

As  stated  by  James  L.  Shonkvdler  in  an  article  written  for  the   January-February 
1971  issue  of  The  Prosecutor; 

"No  other  official,   frequently  forced  to   act  without  adequate  informa- 
tion, must  so  regularly  choose  from  as  wide  a  range  of  differing 
discretionary  alternatives  to  immediately  alter  the  course  of  life 
for  other  individuals. 

No  other  official  has  as  much  actual  or  potential  power  (if  understood 
and  used)  to  quickly  and  svfcstantially  affect  a  community  climate 
of  public  safety,    in  fact,   as  well  as  in  perception  and  appearance. 

No  other  official  has  as  many  tools  within  his  reach -to  alter  a 
community's  response  to  the  problem  of   crime,   ranging  from  non- 
prosecution  in  favor  of  socicil   service  alternatives  to  extracting 
the  full  measure  of  criminal  accovmtability  that  the  law  allows. 

No  other  single  official  is  in  as  advantageous  a  position  to  act 
constructively  toward  solving  serious  law  enforcement  problems 
within  his   jurisdiction;    for  example,  the  prosecutor  is  uniquely 
in  a  position  to  facilitate  coordination  of  typically  fragmented 
responsibility  for  police  service. 

No  other  official  has  more  potential  for  community  leadership 
in  setting  the  tone  for  a  total  and  diversified  response  to  the 
challenge  of  crime." 

How  is  the  power  being  used  in  Montana  today?     Is  Montana's  prosecuting  attorney 
system  effective?     The  answer:    it   depends  upon  vrfnat   county  you  are   in  and  when 
you  happen  to  be  there.      As  you  move  from  one   County  Attorney  office  to  another 
across  the  State  of  Montana  you  will  find  much  variety  in:    (l)   record  keeping, 
(2)   economy  -  budgets  vary  widely,    (3)    "Climate"  -  County  Attorney-police 
cooperation  and  support  in  one  place,   distrust  and  competitiveness  in  another, 
(4)  workload,    (5)  prosecution  policy,    (6)  experience  and  dedication,   etc. 

The  results  of  the  September  1971  questionnaire  submitted  to  the   County 
Attorneys   showed  that  not  only  is  there  wide  disparity  among  Montana 
County  Attorneys  but  also  that  they  do  not  compare  with  County  Attorneys 
of  other  states.      It  appears  that  Montana  County  Attorneys  have  been 
practicing  law  longer  and  have  had  more  experience  in  a  County  Attorney's 
office  than  the    "average"  prosecuting  attorney  studied  in  national  surveys. 

The   amount  of  time  devoted  to  coiJinty  business   seems  to   relate  directly  to 
the   size  of  county   (question  ^20)   and  thus  to  the   salary.      The  workload  of 
the  different  offices,   however,  varies  widely  and  doesn't  necessarily  correlate 
with  county  population.      It  is  recognized  that  the  nimber  of  cases  filed 
does  not  necessarily  have  a  direct  relationship  to  the  number  of   cases 
prosecuted.      CFor  an  extensive  study  of  plea  bargaining,   failure  to  prosecute. 
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etc.   in  Montana  see  the  article    "Discretion  Exercised  by  Montana  County  Attorneys 
in  Criminal   Prosecutions,"  Montana  Law  Review,   Vol.   28,    faill   1966.) 

The  primary  concern  of  any  attempt  to  change  the  system  of  prosecution  should 
be  with  upgrading  such  system.      Conclusive   proof  cannot  be  made   as  to  whether 
amy  particular  reform  or  change   in  Montana's  County  Attorney  System  will  improve 
the   Quality  of  prosecution.     Without  extensive  study  of  each  office  only  the 
individual  County  Attorney  knows  if  he   is   an  effective  and  fair  prosecutor. 

National  Recommendations 

Montana   County  Attorneys   share  the  following  problems: 

1.  Lack  of  training   in   criminal  law. 

2.  Low  salary. 

3.  No  supporting  resources  (investigators,  accountants,  trial  experts, 
etc.) 

k>     Lack  of  uniform  policies  and  procedures  (the  law  is  selectively 
enforced  depending  upon  time,  budget,  personal  opinion  as  to 
which  laws  are  necessary,  etc.) 

5.  Demands  of  a  private  law  practice. 

The  County  Attorneys  from  the  larger  counties  simply  lack  time  to  perform  all 
of  the  tasks  delegated  by  the  Legislature. 

As  shown  in  the  section  of  this  report  entitled  "National  Trends  in  Recommenda- 
tions for  Upgrading  Prosecution"  there  are  several  different  proposals  being 
advocated  for  solving  prosecution's  problems: 

1.  Centralizing  all  prosecution  in  the  Attorney  General's  office  -  that 
is,  giving  the  Attorney  General  and  his  deputies  the  entire  respons- 
ibility for  all  criminal  prosecutions.  Of  course  there  are  strengths 
to  this  type  of  approach,  i.e.  uniform  prosecution,  centralized 
training,  centralized  supportive  services,  etc. 

However,  it  would  be  an  enormous  investment  of  manpower  at  the  state 
level,  involve  decisions  b^'  persons  remote  from  the  scene  and  have 
no  advantages  of  local  responsiveness.   Of  course  the  most  often 
quoted  danger  in  this  type  of  prosecution  system  is  "What  if  'they' 
had  only  to  'reach'  one  officer  at  the  top  to  control  all  of  state 
law  enforcement?" 

2.  A  second  proposal  is  that  of  restructuring  the  prosecutoi^Attomey 
General  relationship,  making  the  prosecutors  ultimately  accountable 
to  the  Attorney  General  and  making  the  Attorney  General  administra- 
tively responsible  for  the  prosecutors'  acts  of  discretion.   The 
1952  Model  Department  of  Justice  Act  provided  for  centralizing 
authority  over  local  prosecutors  in  the  Attorney  General's  office. 
It  is  argued  that  such  authority  would  obtain  effective  and  uniform 
enforcement  of  criminal  laws  because  the  Attorney  General  would 
have  to  consult  with  and  advise  County  Attorneys,  and  County 
Attorneys  would  request  assistance  from  the  Attorney  General. 
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However,  the  povrers  that  would  be  conferred  by  the   adoption  of 
the  Model  Act  are,   in  theory,   presently  available  to  the  Montana 
Attorney  General  by  statute.      He   is   given  broad  powers  of  super- 
vision and  control  over  County  Attorneys,     These  powers   are,  and 
have  been,    seldom  exercised.      Because   the   County  Attorneys   are 
locally  elected  and  the  Attorney  General  is   also  elected,   their 
relationship  is  necessarily  political  and  any  move  to  increase 
the  Attorney  General's  power  would  be  interpreted  as  political. 
In  addition,   experienced  County  Attorneys  logically  will  not  seek 
advice  of  an  Attorney  General  with  little  or  no  prosecuting 
experience, 

3,  A  third  proposal   is   that  of  a  district  attorney  system.     Many  of 
the  Montana  County  Attorneys,   especially  those  from  small  rural 
areas,   feel  very  strongly  that  the   local  prosecutor  is  much  more 
likely  to  be  sensitive  to  the  needs  of  his  county  and  in  a  better 
position  to  adjust  prosecutorial  policy  flexibly  to  local  conditions 
than  a  district   attorney.      Of  course,   as   previously  noted,   local 
responsiveness   can  mean  that  one   county  establishes  much  different 
policy  than  an  adjoining  county  so  that  criminal  law  is  not  applied 
with   a  reasonable  degree  of  consistency  throughout  the   state. 

One  argument  for  a  district  attorney  system  is  that  since  there 
is  not  enough  county  business,    criminal  and   civil  combined,   to 
keep  a  County  Attorney  busy  in   a  smaller  county,   the    county  unit 
must  therefore  be  too  small  for  efficient  law  enforcement.      It 
is   also  argued  that  a  district   attorney  system  wo\ild  lend  itself 
to  career  prosecutors  vrino  would  become  well-trained,   experienced, 
etc,  and  remain  in  the   job  for  several  terms.     A  larger  prosecutorial 
district   could  also   support   sufficient  investigative  resources. 
However,    it   is  well  known  that  there  are  many  County  Attorneys 
from  small   counties  who  are  dedicated,   highly  professional   and 
competent,   although  perhaps  lacking  special  skills  and  experience 
in  some  criminal  areas.      (It  has  also  been  said  in  regard  to 
career  prosecutors  that  turnover  reduces  the  dangers  of  stultifica- 
tion. ) 

4.  Somewhat  related  to  the  proposal  for  a  district  attorney  system 
is  the  proposal  that  the  office  of  prosecutor  be  a  full-time 
position.      It   is   assumed  that  district  attorneys  would  serve   full 
time,  with  no  private   practice  but  could   possibly  hire   part-time 
assistants   in  the   counties.      Of  course   full-time   employment  and 
salary  must  be  approached  together.      It  is  obvious  that  high 
quality  attorneys  would  not  seek  a  district  attorney  position 
(or  any  full-time  prosecutorial   position)  unless  the  economic 
rewards   justified  giving  up  private  practice.      A  district  attorney 
system  would  be  expensive. 

A  part-time  County  Attorney  is  bound  to  feel   pressured  not  to   let 
his   public  office   interfere  with  his  private   practice,   especially 
when  the   pay  is   so  low  that  he  must  economically  rely  on  his   private 
practice.      However,   the  Questionnaire   revealed  that  County  Attorneys 
in  Montana  are  devoting  a  great  portion  of  their  time  to   county 
business  and  that  the  percentage  of  time  devoted  to  county  business 
increases   as   the   size   of  the   county  and  the   salary  increases. 
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Conflicts  of  interest  for  part-time  County  Attorneys  we  may  assume 
are  rare,   and  yet  indirect  conflicts   inevitably  arise,   such  as 
having  questionable  activities  of  a  private  client  brought  to 
the   County  Attorney's   attention  as   County  Attorney. 

It  might  well  be  that  a  full-time,   high-salaried  position  would 
improve   prosecution,   especially  in  the   larger  population  areas. 
By  eliminating  a  part-time  deputy   (who  is  usually  paid  90^  of 
the  County  Attorney's  salary)  the  proposition  wouldn't  be  as 
expensive  as  it  might  first  appear. 

Training  Coordinator 

Creation  of  an  office  to  centrally  manage  training  programs,    information  exchanges 
and  professional   consulting  help  could  possibly  be  an  answer  to  some  of  the   County 
Attorney's  problems   in  Montana.      If  a  position  of  Training  Coordinator  were 
created  to  head  the  office  and  filled  by  a  competent,  vigorous  individual  with 
prosecution  experience  and  rapport  with  members  of  the   law  enforcement  community 
it   could  be  a  significant   step  in  upgrading  the  quality  of   prosecution   in  Montana. 

The  Training  Coordinator  could  provide  local  training  in  current  aspects  of 
criminal  law  for  County  Attorneys  and  other  law  enforcement  personnel.     The 
criminal  law  is  changing  so  rapidly  it  is  necessary  that  the  police,    sheriffs, 
and  investigators,   as  well   as  the   County  Attorneys,   be  kept  up  to  date.      It 
is  also  vital  that  the  County  Attorneys  and  law  enforcement  personnel  have  a 
working  knowledge  of  each  other's  functions.     Because  of  the  lack  of  opportunities 
for  "experience"  in  small  offices  or  because  of  turnover  of  County  Attorneys 
and  staff,    it  is  often  necessary  to  learn  by  "mistake."     This  is  said  to  be 
an  effective  training  device,   but  expensive  to  the  public.     Opportunities 
for  advcinced  training  could  be  offered  by  a  Training  Coordinator. 

The  County  Attorneys  have  enormous  discretionary  authority;   they  decide  vdiether 
to  prosecute,   for  what  offense,  whether  to  negotiate  a  guilty  plea  and  on  what 
terms.     The  exercise  of  this   discretion  results  in  uneven  application  of  the 
law. 

In  order  to  coordinate  this  type  of  thing  the  County  Attorneys'  Association 
could  set  policy  and  guidelines.  (Examples  of  the  kinds  of  "policies"  that 
might  be  formed  are: 

1.  rules  requiring  Coiinty  Attorneys  to  reveal  in  open  court  the 
negotiations  leading  up  to  a  guilty  plea. 

2.  Guidelines  on  types  of  cases   in  which  non-criminal   or  non- 
institutional  dispositions   should  be  obtained.) 

The  Training  Coordinator,  who  ideally  would  be  appointed   (or  at  least  chosen) 
by  the  County  Attorneys'    Association,   would  disseminate  any  policies,   standards, 
procedures,   etc.   promulgated  by  the   Association.     This  method  would  insiore 
that  policy  is   relevant  to  loca]    operating  conditions  and   reflects  the   consensus 
of  opinion  of  all   County  Attorneys. 

In  other  words   if  decisions  affecting  the  exercise  of  discretion  by  the   County 
Attorneys  are   a  result  of  discussion  or  communication   in  which   all   County 
Attorneys   participate   it   is  much  more   likely  that  the   decisions  will  be  adhered 
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to  than  if  made  by  a  central  state  authority  such  as  the  Attorney  General. 
Development  and  dissemination  of  policy  guidelines  would  assist  in  insuring 
that  the  crlminsLl  law  would  be  applied  consistently  and  uniformly  throughout 
the  state . 

One  of  the  principal  strengths  of  a  training  coordinator's  office  is  the 
"information  clearinghouse"  feature.      All  present  and  past  thinking  on  important 
issues  can  be  consolidated.     Much  duplication  of  effort  can  be  eliminated  by 
pooling  official  opinions,   legal  briefs,   etc.   into  a  central  information 
exchange. 

The  answers  to  the  Questionnaire  showed  that  the  libraries  of  many  County  Attorneys 
are  inadequate  and  because  of  the  great  distances  involved,   travel  to  an  adequate 
research  center  is   often  difficult.     Assistance  with  research  and  briefs  would 
be  helpful. 

When  faced  with  a  serious  or  unusual  case,   a  case  involving  a  conflict  of  interest, 
or  just  when  faced  with  an  unusual  volume  of  cases,    a  County  Attorney  could   call 
upon  the  Training  Coordinator  for  assistance  -  f]?om  research  to  actual  tjrping 
of  the  case  -  without  the  fear  or  appearance  of  having  his.  authority  undermined 
by  state  control  or  intervention.      Ideally  a  Coordinator's  office  could  also 
provide  various  other  technical  services. 

It  should  be  noted  that  several  states  have  created  a  Training  Coordinator's 
office  within  the  office  of  Attorney  General.     The  Constitution  and  laws  of 
Montana  designate  the  Attorney  General  as  the  chief  law  enforcement   officer 
of  the  state,    although  traditionally  his  responsibility  has  been  primarily  civil 
in  nature,    concerned  mostly  with  the   administration  of  laws  as   applied  to  state 
agencies.      If  allocated  to  his  office  the  Attorney  General  could  provide  research, 
staff  assistance,   office  space,   etc.   for  the  Training  Coordinator. 

Such  an  allocation  could  feasibly  greatly  increase  communication  and  cooperation 
between  the  Attorney  General  and  the  County  Attorneys.     Of  course  much  would 
depend  upon  the  qualifications  of  both  the  Attorney  General  and  the   Training 
Coordinator  -  as  well  as  the  personalities  of  the  two. 

Constitutional  Considerations 

The  Constitutional  Convention  must  initially  decide  whether  or  not  to  include 
the  position  of  prosecuting  attorney  in  the  Constitution. 

In  September,   1971*  members  of  the  Montana  County  Attorneys'    Association  present 
at  a  meeting  in  Helena  voted  to  recommend  to  the  Constitutional  Convention: 

1.  That  the  office  of  pix)secuting  attorney  remain  a  constitutional 
office. 

2.  That  the  office  be  provided  for  in  the   Judicial  Article  of  the 
Constitution. 

3.  That  the  office  remain  an  elective  office. 

The  members  emphasized  that  they  were  not  advocating  that  the   Constitution  provide 
for  a  Covmty  Attorney  in  each  county,  nor  were  they  advocating  any  particular 
name,  merely  that  the   position  of  independent  prosecuting  attorneys  be  given 
Constitutional  status. 
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As  the  Montana  Constitution  is  presently  vjritten,  the  Legislature  could  create 
a  district   attorney  system  but  the   requirement   of  a  County  Attorney  in  each 
coxinty  would  mean  that  such  a  district  system  would  have  to  be  superimposed  on 
the  County  Attorney  System.     The  legislature  could  provide  that  the  district 
attorney  be  in  charge  of  all  prosecutions  and  that  the   County  Attorney  handle 
only  civil  matters.     Another  possibility  under  the   present  Constitution  is  that 
the  Legislature  could  provide  that  County  Attorneys   in  counties  of  a  stated 
minimiim  population  be  required  to  serve  full-time  at  a  specified  salary. 

The  County  Attorneys'    Association  agrees  that  all  of  these  matters  are  legislative 
in  nature  and  should  not  be   "frozen"   into  the  Constitution.     However,   they  want 
to  insure  that  the  office   itself  could  not  be  eliminated  by  legislative  action. 

The  County  Attorneys   expressed  the  opinion  that  since  the  prosecuting  attorney 
is  an  officer  of  the  court  and  a  key  component   in  the  criminal  justice  system, 
his  status  should  be  recognized  in  the   judicial  article  as  it  is    in  eighteen 
other  states  -  not  in  a  local  government  article. 

The  County  Attorneys  expressed  the  opinion  that  election  of  the  prosecutor  was 
necessary  to  insure  his  political  independence  and  that  in_  view  of  the   trend 
of  many  national  organizations   to  push  for  appointment  of  the  prosecutor  it 
is  necessary  to  protect  this  facet  from  legislative  change.     A  I966  suirvey 
showed  that  the  Coxmty  Attorneys  considered  election  the  most  effective  mechanism 
for  controlling  abuse  of  discretion. 

If  the  Constitutional  Convention  decides  to  retain  the   County  Attorneys  in  the 
Constitution,    it  must  consider  the   following: 

1.  The  name  of  the  position.     Prosecutors  are  designated  by  seven 
different  names  in  the  37  states  which  give  Constitutional  status 
to  prosecuting  attorneys   -  Solicitor,    County  Attorney,    Prosecuting 
Attorney,   District  Attorney,   State's  Attorney,   Commonwealth  Attorney 
and  County  Prosecutor. 

2.  IVhether  to  leave  to  legislative  enactment   further  provisions  such  as: 

(a)  Election    (partisan  or  non-partisan)  or  appointment. 

(b)  Requirements  for  full  or  part-time. 

(c)  Salary. 

fd)  Prosecutorial  districts. 

(e)  Duties,  i.e.  strictly  prosecutorial,  or  as  they  are  now  provided 
by  law,  both  criminal  and  civil. 

(f)  Authority  of  Attorney  General  or  other  official  over  prosecutors. 
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"Appendix  A" 


QUESTIONNAIRE  -  MONTANA  COUNTY  ATTORNEYS 
September  1971 


1.   County  Population 


2.   How  many  years  have  you  been  County  Attorney? 


3.   How  many  years  have  you  worked  in  a  County  Attorney's 
office? 


4 .  How  many  years  have  you  been  admitted  to 
practice? 

5.  How  long  were  you  admitted  to  practice 
before  you  became  County  Attorney? 

6.  Is  your  office  (County  Attorney)  in  the 
Courthouse? 

7.  If  your  office  is  not  in  the  Courthouse, 
does  the  County  pay  the  rent? 

8.  Do  you  have  additional  office  or  offices 
for  your  private  practice? 

9.  Number  of  deputies? 

10.  Number  of  deputies  authorized? 

11.  Other  office  employees  and  titles. 


12.   Your  yearly  salary  $ 


13.   Salary  of  deputies.    $ 


14.   Salary  of  office  employees. 
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15.   1971  fiscal  year  budget  -  itemize 


16.  What  percent  of  your  working  time  do  you  estimate 
that  you  devote  to  total  county  business  (civil 
and  criminal) ? 

17.  What  percent  of  this  time  is  criminal? 

18.  What  percent  of  this  time  is  civil  and 
administrative? 

19.  Estimate  hours  per  week  you  devote  to  County 
business. 

20.  Estimate  hours  per  week  deputies  devote  to 
County  business. 


21.   What  percent  of  deputy  time  is  spent  on 

Criminal  Matters  Civil  Matters 

1st  deputy         

2nd  deputy         

3rd  deputy         


22.   How  many  felonies  charged  so  far  in  1971? 
Misdemeanors? 


CHECK  ONE 
23.   /"~7  Do  you  actively  engage  in  Criminal  Investigation? 
/  /   Do  you  sometimes  engage  in  Criminal  Investigation? 
/  /   Do  you  never  engage  in  Criminal  Investigation? 
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24.  Do  you  feel  you  spend: 

/  /   a  great  deal 

/  /   some 

/  /   very  little 

ri     no 

time  on  problems  which  people  think  you  should  assist  with 
because  you  are  County  Attorney  but  which  are  actually 
civil  matters  for  which  you  do  not  bill  the  client. 

25.  Are  you  available  24  hours  a  day 

/  /  always 

/~7  most  of  the  time 

/~J  sometimes 

/~7  never 

26.  Do  you  leave  information  as  to  where  you  can  be  reached  when 
out  of  town?   

27.  Would  you  be  interested  in  Training  Seminars  -  if  they  were 
geared  to  intelligence?  

28.  How  do  you  keep  up  with  the  latest  developments  in  Criminal 
law? 


29.   Would  you  use  a  print-out  of  all  Montana  Code  Sections 
containing  the  words  "County  Attorney"?      


30.  Would  you  use  a  list  of  all  the  code  sections  containing 
the  words  "County  Attorney"?  

31.  Do  you  have  a  law  library?  


32.   Do  you  have  a  budget  to  maintain  your  law  library? 
What  does  your  library  consist  of? 
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33.   Please  add  any  other  comments  you  have  concerning  the  County 
Attorney's  office  -  points  that  should  be  included  in  this 
questionnaire  -  general  gripes,  etc. 


"Appendix  B" 

Omnibus  Prosecution  Act 

The  relationship  between  the  attorney  general  and  local  prosecuting  attorneys  varies  widely  from 
State  to  State.  A  few  States  vest  complete  prosecutorial  authority  in  the  attorney  general;  at  the  same 
time,  a  few  give  him  no  authority  whatsoever  in  criminal  cases.  Between  these  extremes,  most  States 
have  established  a  range  of  relationships,  including  mutually  exclusive  areas  of  criminal  authority, 
attorney  general  advice  and  assistance  to  local  prosecutors,  and  direct  control  over  local  prosecuting 
attorneys  by  the  attorney  general. 

The  purpose  of  the  following  proposed  legislation  is  to  strengthen  statewide  coordination  of 
prosecutorial  activity  by  providing  for  general  supervision  by  the  attorney  general  of  the  prosecution 
component  of  a  State's  criminal  justice  system.  Section  2  contains  the  necessary  definitions.  It  should 
be  recognized  that  the  definition  of  "local  prosecuting  attorney"  will  vary  from  State  to  State;  in  de- 
termining the  proper  titles,  however,  it  should  be  kept  in  mind  that  the  local  prosecutor  should  have 
primary  responsibility  for  instituting  criminal  actions  within  his  jurisdiction.  Section  3  of  the  bill  pro- 
vides a  number  of  actions  that  the  attorney  general  may  take  vis-a-vis  local  prosecutors  at  his  discretion; 
on  the  request  of  the  local  prosecuting  attorney,  the  governor,  or  a  grand  jury;  or  when  the  local  prose- 
cutor fails  to  apply  properly  a  statewide  policy.  These  actions  include  consultation,  technical  assistance, 
and  intervention.  This  section  also  embodies  necessary  safeguards  in  connection  with  the  exercise  of  the 
attorney  general's  authority  in  criminal  investigations.  Section  4  authorizes  the  attorney  general  to  sub- 
mit periodically  to  the  legislature  local  prosecution  district  reorganization  plans,  and  requires  local 
prosecuting  attorneys  of  multi-county  districts  to  appoint  at  least  one  assistant.  Section  5  requires  the 
attorney  general  to  prescribe  minimum  standards  for  local  prosecutors'  offices,  and  authorizes  State 
financial  aid  to  offices  certified  as  meeting  these  standards  to  cover  part  of  the  costs  related  to  the 
investigation  and  prosecution  of  criminal  offenses.  Section  6  establishes  a  State  Council  of  Prosecutors 
and  provides  for  interagency  cooperation,  and  Section  7  deals  with  reporting  requirements.  Section  8 
contains  procedures  for  the  removal  of  local  prosecuting  attorneys. 

This  draft  bill  draws  upon  the  American  Bar  Association's  "Model  Department  of  Justice  Act" 
and  New  Jersey's  "Criminal  Justice  Act  of  1970."  In  some  States,  constitutional  amendments  may  be 
required  to  implement  various  sections  of  this  act. 

Suggested  Legislation 

[Title  should  conform  to  state  requirements.  The  following  is  a 
suggestion:    "An  act  providing  for  the  general  supervision  by  the 
attorney  general  of  criminal  law  enforcement  throughout  the 
state.  "I 

[Be  it  enacted,  etc./ 

1  Section  I.    Findings  and  Purpose.    The  legislature  hereby  finds  and  declares  that; 

2  (1)      The  increasing  rate  of  crime  presents  a  serious  threat  to  the  political,  social,  and 

3  economic  institutions  of  the  state  and  helps  bring  about  a  loss  of  popular  confidence  in  the 

4  agencies  of  government;  and 

5  (2)      Fragmented  administration  of  the  prosecution  function  has  reduced  the  effectiveness  of 

6  the  crime  prevention  and  control  efforts  of  the  state  and  its  pohtical  subdivisions,  and  has  hindered 

7  the  consistent  application  of  criminal  law  throughout  the  state. 


1  It  is  the  purpose  of  this  act  to  encourage  cooperation  among  state  and  local  prosecuting 

2  attorneys  and  to  provide  for  the  general  supervision  of  criminal  justice  by  the  attorney  general  as 

3  chief  law  officer  of  the  state,  in  order  to  secure  the  benefits  of  a  uniform  and  efficient  enforce- 

4  ment  of  the  criminal  law  and  the  administration  of  criminal  justice  throughout  the  state. 

5  Section  2.   Definitions.    As  used  in  this  act: 

6  (1)      "Local  prosecuting  attorney"  means  a  (county  or  district  prosecutor,  or'a  county 

7  attorney,  district  attorney,  state's  attorney,  circuit  attorney,  city  attorney,  corporation  counsel,  or 

8  solicitor] '  having  primary  responsibility  for  instituting  criminal  actions. 

9  (2)     "Law  enforcement  officer"  means  a  police  officer,  sheriff,  or  other  individual  who  is 

10  employed  full  time  by  the  state  or  a  unit  of  local  government  to  preserve  order  and  enforce  the  laws. 

11  Sections.  Powers  and  Duties  of  the  Attorney  General. 

12  (a)      The  attorney  general  shall  consult  with  and  advise  the  several  local  prosecuting 

13  attorneys  and  may  provide  technical  assistance  in  matters  relating  to  the  duties  of  their  office. 

14  He  shall  maintain  a  general  supervision  over  local  prosecuting  attorneys  with  a  view  to  obtaining 

15  effective  and  uniform  enforcement  of  the  criminal  laws  throughout  the  state. 

16  (b)      Any  local  prosecuting  attorney  may  request  in  writing  the  assistance  of  the  attorney 

17  general  in  the  conduct  of  any  investigation,  criminal  action,  or  proceeding.  The  attorney  general 

18  may  thereafter  take  whatever  action  he  deems  necessary  to  assist  the  local  prosecuting  attorney  in 

19  the  discharge  of  his  duties. 

20  (c)      Whenever  requested  in  writing  by  the  governor,  the  attorney  general  shall,  and  when- 

21  ever  requested  in  writing  by  a  grand  jury  of  a  county  or  by  [insert  other  appropriate  agencies] , 

22  the  attorney  general  may  intervene  in  any  investigation,  criminal  action,  or  proceeding  instituted 

23  by  a  local  prosecuting  attorney,  and  may  appear  for  the  state  in  any  court  or  tribunal  for  the 

24  purpose  of  conducting  such  investigations,  criminal  actions,  or  proceedings  as  shall  be  necessary 

25  for  the  protection  of  the  rigiits  and  interests  of  the  state. 

26  (d)      Whenever  in  his  opinion  the  interests  of  the  state  will  be  furthered  by  so  doing,  the 

27  attorney  general  may,  and  whenever  a  local  prosecuting  attorney  refuses  to  apply  a  statewide 

28  policy  or  has  applied  it  in  a  manner  that  distorts  its  purposes,  the  attorney  general  shall,  intervene 

29  in  or  initiate  any  investigation,  criminal  action,  or  proceeding.  In  such  instances,  the  attorney 

30  general  may  appear  for  the  state  in  any  court  or  tribunal  for  the  purpose  of  conducting  such 

31  investigations,  criminal  actions,  or  proceedings  as  shall  be  necessary  to  promote  and  safeguard  the 

32  public  interests  of  the  state  and  secure  the  enforcement  of  the  laws  of  the  state.  [The  attorney 

Each  state  should  insert  the  appropriate  title  of  its  local  prosecuting  attorneys. 


1  general  may  in  his  discretion  act  for  any  local  prosecuting  attorney  in  representing  the  interests  of 

2  the  state  in  any  and  all  appeals  and  applications  for  post-conviction  remedies.] 

3  (e)      The  attorney  general  shall  prosecute  the  criminal  business  of  the  state  in  any  county  or 

4  judicial  district  having  no  local  prosecuting  attorney. 

5  (0      Whenever  the  attorney  general  shall  assist,  intervene  or  participate  in,  or  initiate  or 

6  conduct  any  criminal  action  or  proceeding  as  heretofore  provided  in  subsections  (b)  and  (c)  of 

7  this  section,  he  shall  be  authorized  to  exercise  all  the  powers  and  perform  all  the  duties  the  local 

8  prosecuting  attorney  would  otherwise  be  authorized  or  required  to  perform,  including  the  investi- 

9  gation  of  alleged  crimes,  the  attendance  before  the  criminal  courts  and  grand  juries,  the  prepara- 

10  tion  and  trial- of  indictments  for  crimes,  and  the  representation  of  the  state  in  all  proceedings  in 

1 1  criminal  cases  on  appeal  or  otherwise  in  the  courts  of  this  state.  Subject  to  the  availability  of 

12  funds,  he  may  appoint  temporary  assistants,  aides,  investigators,  or  other  personnel. 

13  (g)      The  powers  and  duties  conferred  upon  or  required  of  the  attorney  general  by  this  act 

14  shall  not  be  construed  to  supplant  or  deprive  local  prosecuting  attorneys  of  any  of  their  authority 

15  in  respect  to  criminal  prosecutions,  or  relieve  them  from  any  of  their  duties  to  enforce  the 

16  criminal  laws  of  the  state. 

17  Section  4.    Local  Prosecution  Districts,    (a)    Local  prosecuting  attorneys  of  multi-county 

18  districts  shall  appoint  at  least  one  assistant  [in  each  county]  to  coordinate  the  prosecution  of 

19  crimes  under  state  law  and  handle  all  stages  of  felony  proceedings. 

20  (b)     So  as  to  warrant  at  least  one  full-time  local  prosecuting  attorney  and  the  supporting 

21  staff  necessary  for  effective  performance  of  the  prosecution  function,  the  attorney  general  shall 

22  submit  periodically  to  the  legislature  a  plan  revising  existing  or  establishing  new  local  prosecution 

23  districts  on  the  basis  of  population,  caseload,  judicial  district  boundaries,  and  other  relevant 

24  factors.^ 

25  Section  5.    Minimum  Standards:  Financial  Assistance,    (a)  In  order  to  assure  the  efficient 

26  operation  of  offices  of  local  prosecuting  attorneys,  the  attorney  general  shall  prescribe  minimum 

27  standards  with  regard  to  personnel,  procedures,  and  other  appropriate  matters.  Offices  of  local 

28  prosecuting  attorneys  shall  be  given  reasonable  opportunity  to  meet  such  minimum  standards.  On 

29  or  before  [the  last  day  of  each  fiscal  year] ,  the  attorney  general  shall  certify  to  the  [state  dis- 

30  bursing  officer]  those  offices  of  local  prosecuting  attorneys  meeting  these  standards.  The  [state 

31  disbursing  officer]  shall  make  payments,  from  funds  appropriated  for  that  purpose,  to  the 

in  some  states,  a  constitutional  amendment  may  be  necessary  to  implement  this  subsection. 
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1  appropriate  [units  of  local  government j  to  reimburse  them  for  [fifty]  percent  of  the  costs  incurred 

2  during  the  ensuing  fiscal  year  for  activities  related  to  the  investigation  and  prosecution  of  criminal 

3  offenses  conducted  by  certified  offices  of  local  prosecuting  attorneys. 

4  Section  6.   State  Council  of  Prosecutors  and  Interagency  Cooperation,    (a)  The  attorney 

5  general  shall  establish  a  state  council  of  prosecutors  composed  of  all  local  prosecuting  attorneys, 

6  which  shall  meet  on  a  regular  basis  to  develop  guidelines  for  local  prosecuting  attorneys  and  assure 

7  that  local  prosecution  policies  and  practices  meet  state  minimum  standards  and  are  consistent  from 

8  jurisdiction  to  jurisdiction. 

9  (b)     The  attorney  general  may,  from  time  to  time,  and  as  often  as  may  be  required,  call 

10  into  conference  the  local  prosecuting  attorneys,  the  chiefs  of  police  of  the  several  counties  and 

1 1  municipalities,  and  any  other  law  enforcement  officers  of  the  state  or  such  of  them  as  he  may 

12  deem  advisable,  for  the  purpose  of  discussing  the  duties  of  their  respective  offices  with  a  view  to 

13  the  adequate  and  uniform  enforcement  of  the  criminal  laws  of  this  state. 

14  (c)      All  local  prosecuting  attorneys  and  local  police  officers  shall  cooperate  with  and  aid 

15  the  attorney  general  in  the  performance  of  his  duties.  All  state  and  local  law  enforcement  officers 

16  shall  cooperate  with  and  aid  the  attorney  general  and  the  several  local  prosecuting  attorneys  in  the 

17  performance  of  their  respective  duties. 

18  Section  7.    Reports,    (a)  The  attorney  general  shall  annually  submit  to  the  governor  and  the 

19  legislature  a  report  setting  forth  the  activities  of  his  office  during  the  preceding  calendar  year, 

20  together  with  suggestions  and  recommendations  for  the  adequate  and  uniform  enforcement  of  the 

21  criminal  laws  of  the  state.  The  attorney  general  shall  include  in  his  report  an  abstract  of  the  annual 

22  reports  of  the  several  local  prosecuting  attorneys. 

23  (b)      Each  local  prosecuting  attorney  shall  annually  submit  to  the  attorney  general  a  written 

24  report  for  the  last  preceding  [fiscal]    [calendar]  year,  covering  such  items  of  information  and  such 

25  dispositions  of  complaints,  investigations,  criminal  actions,  and  proceedings  as  the  attorney  general 

26  shall  prescribe.  The  attorney  general  may  also  require  the  several  local  prosecuting  attorneys  to 

27  submit,  from  time  to  time,  reports  as  to  any  matters  pertaining  to  the  duties  of  their  office. 

28  (c)      The  attorney  general  may  make  studies  and  surveys  of  the  organization,  procedures, 

29  and  methods  of  operation  and  administration  of  all  law  enforcement  agencies  within  the  state, 

30  with  a  view  toward  preventing  crime,  improving  the  administration  of  criminal  justice,  and  securing 

31  the  improved  enforcement  of  the  criminal  law.  Such  studies  may  include  the  procedures  and  re- 

32  suits  of  sentencing,  where  sentences  are  open  to  discretion. 


1  Section  8.    Removal  of  Local  Prosecuting  Attorneys.    In  addition  to  any  and  all  methods  now 

2  provided  by  law  for  removal  from  office,  the  attorney  general,  after  receipt  of  a  valid  complaint  or 

3  on  his  own  motion,  may  initiate  proceedings  for  the  removal  of  any  local  prosecuting  attorney  in 

4  the  state  by  the  supreme  court.  Upon  receipt  of  a  valid  complaint,  the  attorney  general  shall  make 

5  such  investigation  as  he  deems  necessary  to  verify  or  refute  the  substance  of  the  complaint.  After 

6  such  investigation,  the  attorney  general  may  order  a  confidential  hearing  to  be  held.  After  investi- 

7  gation  and  hearing,  the  attorney  general  may  petition  the  supreme  court  for  the  removal  from 

8  office  of  any  prosecuting  attorney.  The  supreme  court  shall  review  the  record  of  the  attorney 

9  general's  proceedings  and  in  its  discretion  may  permit  the  introduction  of  additional  evidence.  It 

10  shall  make  whatever  determination  it  finds  just  and  proper,  and  may  order  the  removal  of  any 

1 1  local  prosecuting  attorney  or  may  wholly  reject  the  petition  of  the  attorney  general. 

12  Section  9.    Laws  Repealed.    All  acts  or  parts  of  acts  inconsistent  with  the  provisions  of  this 

13  act  are  hereby  repealed. 

14  Section  10.    Separability.     [Insert  separability  clause.] 

15  Section  IL    Effective  Date.    [Insert  effective  date.] 
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"Appendix  C" 


DESCRIPTION  OF  OFFICE  OF 
COUNTY  ATTORNEY'S  TRAINING  COORDINATOR 


The  Coordinator  would  be  hired  by  the  Board  of 
Directors  of  the  County  Attorney's  Association.   Preferably, 
he  would  be  a  former  County  Attorney.   He  would  have  to 
have  a  thorough  understanding  of  the  County  Attorney's 
office  and  should  have  had  considerable  and  favorable  contact 
and  rapport  with  local  law  enforcement  agencies  and  some 
experience  concerning  the  arranging  and  scheduling  of 
meetings,  seminars,  and  training  courses. 

The  Board  of  Directors  of  the  County  Attorney's 
Association  would  set  policy,  provide  advice  and  direction 
to  the  office  of  coordinator. 

The  purpose  of  such  an  office  would  be  to  provide 
a  central  source  of  information,  resources,  manpower, 
special  counsel,  training,  etc.  to  the  County  Attorneys. 
Some  of  the  possible  activities  of  the  office  would  be: 

1.  Update  or  draft  a  new  prosecutor's  manual 
containing  felony  pleadings,  investigative  techniques, 
office  procedures,  guidelines  on  prosecution  philosophy, 
etc.   The  Board  of  Directors  of  the  County  Attorneys 
would  approve  minimum  guidelines,  etc.   An  example  of 
prosecution  philosophy  would  be  to  assure  that  the  same 
penalty  for  DWI ' s  is  sought  in  all  counties. 

2.  Evaluate  the  needs  of  the  various  County 
Attorney  offices  and  apply  for  federal  funding.   Also, 
be  the  recipient  of  all  federal  grants  to  the  Montana 
County  Attorney's  Association  and  conduct  the  programs 
funded.   Examples: 

a.  The  intern  program  providing  law  students 
work  in  County  Attorney  offices. 

b.  The  newsletter  now  being  distributed  by  the 
law  school.   A  newsletter  should  report  all  important 
criminal  cases  nationally  and  locally  and  could 

also  contain  legislative  and  social  news,  announce- 
ments of  meetings,  seminars,  etc. 

c.  Direct  the  brief  bank  operation  began  by 
the  law  school.   It  is  necessary  to  insure  that  a 
proper  indexing  system  is  set  up  so  there  can  be 
instant  research;  then  convince  the  County  Attorneys 
that  the  brief  bank  is  operating  and  should  be  used. 
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d.  Coordinate  the  program  of  providing 
experienced  County  Attorneys  to  assist  less 
experienced  County  Attorneys  in  important  cases. 

3.  a.   Plan  and  organize  training  courses  and 
seminars  for  County  Attorneys.   This  would  range 
from  those  having  local  County  Attorneys  as  faculty 
to  those  utilizing  services  of  nationally  known 
prosecutors  and  would  include  disseminating  infor- 
mation concerning  training  courses  and  seminars 
throughout  the  country  and  federal  funds  available 
for  them. 

b.   Set  up  or  help  coordinate  training  seminars 
for  local  law  enforcement  officials,  especially, 
in  regard  to  keeping  them  informed  as  to  the  latest 
court  decisions  affecting  their  activities. 

4.  Disseminate  any  and  all  kinds  of  information 

of  interest  to  the  County  Attorneys.   Possibilities  include 
exchanging  information  on  effective  methods  and  procedures 
used  by  various  County  Attorneys;  furnishing  tapes  of 
local  or  Supreme  Court  cases--tapes  of  exceptional  opening 
and  closing  arguments,  etc.   There  are  firms  that  distribute 
these  types  of  tapes  on  a  national  level. 

5.  Draft  legislation  and  possibly  lobby  for  it. 
The  legislative  process  should  involve  contact  with  all 
the  County  Attorneys  for  their  opinions  on  specific 
legislation  as  well  as  keeping  them  all  informed  as  to 
progress,  etc.   It  would  also  include  in-depth  study  of 
legislation  which  would  affect  criminal  prosecution,  such 
as,  the  proposed  Criminal  Code  and  the  proposed  Uniform 
Drug  Act.   Once  passed,  the  legislation  would  probably 

be  the  subject  of  a  training  session. 

The  Coordinator  could  also  provide  a  yearly 
updating  of  a  list  of  all  laws  pertaining  to  County  Attorneys 
(The  Montana  Codes  are  now  on  a  computer  and  a  "search" 
can  be  made  for  such  things  as  the  words  "County  Attorney" 
for  about  $25.00.) 

6.  Be  the  coordinator  between  the  County  Attorney 
offices  and  other  agencies,  such  as,  the  Sheriff  and  Police 
Associations;  the  Highway  Patrol;  Board  of  Institutions, 
Prison,  the  Attorney  General's  office;  the  Law  School;  and 
the  Crime  Control  Commission.   Hopefully,  a  central  office 
could  help  establish  better  communication  between  the 
agencies.   The  Board  of  Directors  of  the  County  Attorney's 
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Association  simply  does  not  have  the  staff  nor  funding  to 
constantly  send  out  56  copies  of  communications  received. 
In  fact,  the  coordinator  could  act  as  an  executive  secretary 
for  the  Board  of  Directors. 

7.   Provide  expert  advice,  consultation,  and  even 
trial  work  upon  request.   Manpower  assistance  for  trials 
could  be  available  for  difficult  trials  or  when  there  is 
a  conflict  of  interest.   Assistance  could  range  from 
drafting  pleadings  to  research  to  the  actual  trying  of 
a  case.   The  Coordinator  could  also  keep  track  of  pending 
appeals  involving  vital  matters  and  file  petitions  to 
intervene  and  amicus  curiae  briefs.  He  could  assemble 
"task  forces"  from  County  Attorneys  to  present  their 
arguments  in  such  proceedings. 


OFFICERS! 

PRESIDENT 

JAMES   OLESON 
KAlISPEUL 

-.ST  VICE   PRESIDENT 

THOMAS  A.   DOWLING 
HELENA 

2ND    VICE    PRESIDENT 

RAE    V.    KALBFLEISCH 
SHELBY 

SECRETARY 

ANDREW  G.   SUTTON 
JORDAN 

TREASURER 

RICHARD   J.    CONKLIN 
WHITE  SULPHUR  SPRINGS 

BOARD   OF   DIRECTORS 

J.    FRED    BOURDEAU 
GREAT    FALLS 

ROBERT  L.  DESCHAMP  III 
MISSOULA 

HAROLD   F,   HANSER 
BILLINGS 

^LLEN     LeMIEUX 
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WILLIS    M.    MCKEON 
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MONTANA  COUNTY  ATTORNEY'S  ASSOCIATION 

519  North  Rodney 
Helena,  Montana  59601 

November  3,  1971 


Dear  County  Attorney: 

Enclosed  you  will  find  a  "chart"  report  on  the  Constitutional 
provisions  of  the  other  states  concerning  prosecuting  attorneys. 
I  polled  the  5O  Attorney  Generals,  asking  for  reports  on  any 
proposed  changes.  Response  was  poor  -  less  than  half  of  the 
Attorney  Generals  responded  and  it  has  delayed  ray  reporting 
to  you.  Several  of  the  states  reported  recent  attempts  to 
change  to  a  district  attorney  system  without  success. 

Thirteen  states  (Alaska,  Connecticut,  Delaware,  Minnesota, 
Nebraska,  V^oming,  Maine,  Kansas,  Missouri,  Hawaii,  Ohio, 
Oklahoma  and  Rhode  Island)  have  no  Constitutional  provisions 
concerning  prosecuting  attorneys. 

In  36  of  the  37  states  which  give  Constitutional  status 
to  prosecuting  attorneys,  the  prosecutor  is  elected.  In  New 
Jersey  the  county  prosecutors  are  appointed  by  the  Governor. 

Provisions  for  prosecuting  attorneys  appear  in  the  judicial 
Article  of  18  of  the  37  Constitutions  and  in  the  county  govern- 
ment Article  in  12  Constitutions.  The  remaining  seven  Constitu- 
tions place  prosecuting  attorneys  in  articles  of  various  names 
such  as  "District  Attorneys";  "Attorney  General  and  State's 
Attorney";  "Public  Officers",  and  "Law  Enforcement  and  other 
Officers." 

Prosecuting  attorneys  appear  under  seven  different  names 
in  the  37  Constitutions:  Solicitor,  County  Attorney,  Prosecuting 
Attorney,  District  Attorney,  State's  Attorney,  Commonwealth 
Attorney  and  County  Prosecutor. 

Nineteen  Constitutions  are  similar  to  Montana  in  that  they 
require  a  prosecuting  attorney  in  each  county.  However,  often 
the  judicial  districts  provided  for  in  many  states  are  quite 
numerous,  i.e.,  84  in  Indiana. 


I  hope  this  will  be  of  use  to  you  when  talking  to  the 
Constitutional  Convention  delegate  from  your  district. 

I  am  presently  in  the  process  of  tabulating  your  response 
to  my  "questionnaire."  For  the  most  part,  response  was  rapid 
and  very  good.  However,  twelve  of  you  have  still  not  responded. 
I  would  appreciate  it  if  you  would  complete  the  questionnaire 
today. 

Sincerely, 


y  ly^A, 


DSD:jra 


DIANA  S.  DOWLING 
Research  Assistant 
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